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Questionnaire on “Port Investment (Private Investment)”
APEC Transportation Working Group

Port Experts Group

This questionnaire survey is to be conducted in the course of “Port Investment Project” of the Port Experts Group, APEC TPT-WG.  You are kindly requested to fill in the questionnaire form below and turn in detailed information on the typical examples of private (including foreign) investment at a port as well. 

1. Name of economy: 

AUSTRALIA



2. Current status of a port at your economy

“Specify the port system at your economy (landlord port, tool port, service port, etc). Describe the general attitude toward private (including foreign) investment at a port.”
Australia’s port system can generally be described as a ‘landlord port’ model where state owned Port Authorities/Corporations maintain control of majority of port infrastructures (ie. berths and port land area) whilst the private sector (both local and foreign owned) control operations (ie. stevedoring, towage, pilotage etc.).


Port legislation and investment

In Australia, the power to make laws with respect to the construction, development and operation of ports resides largely with the individual States and Territory’ Parliaments.  

The majority of ports are controlled by State Government statutory authorities, government business enterprises or corporations.

The Federal Government is responsible for the provision and maintenance of a number of relatively minor port facilities in external territories directly under its administration.

There are a small number of privately controlled ports, generally more remote single user ports dedicated to handling particular bulk commodities, established and operating under State legislation.

Auxiliary services in Australia's ports can be subject to both Federal and State legislation.  Until the late 1980s, most auxiliary services such as towage and pilotage were either undertaken by State Government port authorities or, where they were performed by other parties, the port authorities leased or licensed such operators.

During the 1990s many port authorities removed themselves from the provision of these auxiliary services.  Licences for the private provision of towage, pilotage and other auxiliary services are now generally issued to private persons without restriction other than recipients ensuring a satisfactory standard and level of service and to compliance with the State/Territory and Federal legislative regimes applying to all such businesses.  Where exclusive licences are issued, they are often issued through public tender.

Foreign Investment

The Federal Treasurer is responsible for the administration of the Federal Government’s foreign investment policy and is assisted in this task by the Foreign Investment Review Board (FIRB).

The Federal Government’s foreign investment policy applies to all sectors and is designed to encourage foreign direct investment consistent with the needs of community interests.

The foreign investment policy provides for Government scrutiny of many proposed foreign purchases of Australian businesses and properties. The Government has the power under the Foreign Acquisitions and Takeovers Act 1975 (the Act) to block proposals that are determined to be contrary to the national interest. The Act also provides legislative backing for ensuring compliance with the policy.

In the majority of industry sectors, smaller proposals are exempt from notification and larger proposals are approved unless judged contrary to the national interest. The screening process undertaken by the Foreign Investment Review Board (FIRB) enables comments to be obtained from relevant parties and other Government agencies in considering whether larger or more sensitive foreign investment proposals are contrary to the national interest.

The types of proposals by foreign interests to invest in Australia, which require prior approval and therefore should be notified to the Government, are as follows: 

· Acquisitions of substantial interests in existing Australian businesses with total assets over $50 million or where the proposal values the business at over $50 million; 

· Proposals to establish new businesses involving a total investment of $10 million or more; 

· Portfolio investments in the media of 5 per cent or more and all non-portfolio investments irrespective of size; 

· Takeovers of offshore companies whose Australian subsidiaries or assets are valued at $50 million or more, or account for more than 50 per cent of the target company's global assets; 

· Direct investments by foreign governments or their agencies irrespective of size; 

· Acquisitions of interests in urban land (including interests that arise via leases, financing and profit sharing arrangements and the acquisition of interests in urban land corporations and trusts) that involve the: 

· acquisition of developed non-residential commercial real estate, where the property is subject to heritage listing, valued at $5 million or more; 

· acquisition of developed non-residential commercial real estate, where the property is not subject to heritage listing, valued at $50 million or more; 

· acquisition of accommodation facilities irrespective of value; 

· acquisition of vacant urban real estate irrespective of value; 

· acquisition of residential real estate irrespective of value; or 

· proposals where any doubt exists as to whether they are notifiable. (Funding arrangements that include debt instruments having quasi-equity characteristics will be treated as direct foreign investment.) 

A foreign interest is defined as: 

· a natural person not ordinarily resident in Australia; 

· a corporation in which a natural person not ordinarily resident in Australia or a foreign corporation holds a controlling interest; 

· a corporation in which 2 or more persons, each of whom is either a natural person not ordinarily resident in Australia or a foreign corporation, hold an aggregate controlling interest; 

· the trustee of a trust estate in which a natural person not ordinarily resident in Australia or a foreign corporation holds a substantial interest; or 

· the trustee of a trust estate in which 2 or more persons, each of whom is either a natural person not ordinarily resident in Australia or a foreign corporation, hold an aggregate substantial interest. 

A substantial foreign interest occurs when a single foreigner (and any associates) has 15 per cent or more of the ownership or several foreigners (and any associates) have 40 per cent or more in aggregate of the ownership of any corporation, business or trust.



3. Outlines of laws and regulations which define private (including foreign) investment at a port

3-1 Port operation

“Specify laws and regulations and describe their outlines, for example, you have some kind of port operation that should not be contracted out to the private sector (including foreign sector).”
Under the Australian constitution State and Territory Governments administer ports, rather than the Federal Government, and developments in each State have been slightly different.  However, there have been significant changes to the legislative and/or administrative framework within which port authorities/ corporations operate.  Foreign investors are subject to the respective port legislative/regulatory regimes.  The specific legislation governing ports is listed below.

Queensland

In Queensland, all commercial ports have been corporatised under the Government-Owned Corporations Act and the Transport Infrastructure Act 1994.  The major ports — Brisbane, Gladstone, Bundaberg, Mackay, Cairns and Townsville — were established as individual corporations, while the minor ports were corporatised collectively under the Ports Corporation of Queensland.

New South Wales

In New South Wakes (NSW) the Sydney Ports Corporation (SPC), the Port Kembla Ports Corporation and the Newcastle Port Corporation (as well as a Waterways Authority) were constituted by the Ports Corporation and Waterways Management Act 1995 (PCWMA).  The SPC, along with the other corporatised ports, is a statutory State owned corporation under the State Owned Corporations Act 1989.  The SPC is responsible to the Minister for Ports for regulatory functions and to both its shareholders, the Minister for Ports and the State Treasurer, for commercial functions.

Western Australia

In Western Australia the Port Authorities Act 1999 promotes the principles of commercialisation and extends the role of trade facilitation to all port authorities. In Western Australia, substantial administrative changes include the development of Port Charters for Fremantle and Bunbury.

Tasmania

The Tasmanian Government has established its port authorities as State-owned companies subject to Corporations Law and legislation passed in July 1997 to establish port corporations.

Northern Territory

The Northern Territory government legislated for the Darwin Port Authority to be established as a corporation through the Darwin Port Corporation Act 2001.

Privatisation of ports

The two State governments of Victoria and South Australia have in recent years developed policies to fully privatise port authorities.

Victoria

Victoria has established the Melbourne Ports Corporation (MPC) to operate as landlord for the Port of Melbourne and the Victorian Channels Authority (VCA) to operate and maintain the channels in and to the ports of Melbourne and Geelong and in Port Phillip Bay.  The MPC and VCA operate under the Port Services Act 1995.  That Act also provides for the economic regulation of certain port services and the provision for the imposition of certain port charges.

The Victorian Government also privatised the ports of Portland and Geelong in March and May 1996 respectively, with the port of Westernport scheduled for privatisation.  Channels and navigation assets for these privatised ports have remained in Government ownership, but all shore-based assets have been sold.

The Melbourne Port Corporation is progressing tenders that could result in the entry of a third major stevedore at Westgate Terminal in that port.  Expressions of Interest (EOIs) were to be submitted from June 2001 where a preferred tenderer is to be announced by February 2002.

South Australia

In South Australia all of the State’s ports were corporatised under the South Australian Ports Corporation Act of 1994.  After a scoping review initiated in 1998, the South Australian government announced in April 1999 its intention to privatise the South Australian Ports Corporation.

A legislative package of three Acts was passed to support the sale:

1. A Disposal Act to cover the lease of the land and disposal of the improvements (buildings, wharves etc), transfer of staff, and dissolution of the Ports Corporation.

2. An Access Act to cover the commercial terms and conditions under which the port operator will be regulated and required to provide maritime services.

3. A Ports Safety Regime, as an amendment to the Harbors and Navigation Act to cover safety requirements and port operating rules under the Port Operating Agreements.


3-2 Development of port infrastructure
“Specify laws and regulations and describe their outlines, for example, you have some kind of port operation that should not be contracted out to the private sector (including foreign sector).”
Not applicable

4.  Business practice toward private (including foreign) investment at a port 

4-1 Port operation

“It sometimes happens that even though there are no restrictions in terms of laws and regulations the business practice does not allow the private sector (including foreign sector) to take part in some port operation. In this case specify what kind of business practice exists (labor union, business environment etc.) and add some comments on the future perspectives of the practice.” 

There are no specific impediments to local and foreign investment in port operations.  The Trade Practices Act 1974 promotes competition in Australian industry, including amongst port and auxiliary services.  Under its provisions certain types of conduct that limit competition such as collusion, price fixing by competitors, exclusive agreements that restrict competition and misuse of market power are prohibited.

It should be noted however that most Port Authorities/Corporations are subject to specific prices oversight regulation along with most industries.

Prices oversight

The application of National Competition Principles to port authorities provide for state enterprises such as port authorities to be subject to the Trade Practices Act 1974 which prohibits anti-competitive behaviour.  These principles also include a range of other initiatives aimed at increasing competitive pressures such as ensuring competitive neutrality and implementing independent scrutiny of port authority prices.

Port authority charges remain largely influenced by the attitude of State governments to the financial requirements of ports (ie rate of return, tax equivalent regimes).  Implementation of the prices oversight principle involves jurisdictions establishing independent and transparent prices oversight, with the aim of providing restraining pressure on the pricing practices of organisations operating in markets which lack effective competition.

Examples of Prices Oversight regimes

Victoria

Each of the privatised Victorian ports, the Melbourne Port Corporation (MPC) and the Victorian Channels Authority are subject to pricing orders and access to essential facilities overseen by the Victorian Regulator General (ORG).

In relation to the proposed Westgate container terminal, there is no statutory requirement for the pricing regime for the new entrant to mirror commercial relationships between existing terminal operators and the MPC.  However, the MPC has an expectation that the pricing structure will comprise annual land rental payable by the new entrant and a variable charge based on cargo throughput payable by the cargo owner.  Wharfage (cargo throughput charges) and some other charges levied by the MPC are regulated by the ORG through a Price Determination.  The current Determination commenced on 1 July 2000 and will expire on 30 June 2005.
New South Wales

Since 1 July 1995 port charges in NSW have been set by legislation and require the approval of the Minister for Ports.  Certain port charges are subject to oversight by the State's Independent Pricing and Regulatory Tribunal.  The Navigation Services Charge is recognised as potentially a Government monopoly service that can be declared as such under Section 4 of the Independent Pricing and Regulatory Tribunal Act 1992.

South Australia

The South Australian Independent Industry Regulator (SAIIR) was established under the Independent Industry Regulator Act 1999.  The SAIIR will oversee the pricing and access operations of a number of industrial sectors in South Australia, which includes privatised ports.  In October 2001 the Minister for Government Enterprises gazetted a “First Pricing Determination” which was to apply to the prices charged by Ports Corp for the next 3 years.  Following the divestment of Ports Corp on Friday 2 November the Pricing Determination now applies to the new owner of Ports Corp, Flinders Ports Pty Limited.

Queensland

A prices oversight agency in Queensland has recommendatory powers only.



   4-2 Development of port infrastructure
“It sometimes happens that even though there are no restrictions in terms of laws and regulations the business practice does not allow the private sector (including foreign sector) to take part in some port operation. In this case specify what kind of business practice exists (labor union, business environment etc.) and add some comments on the future perspectives of the practice.” 

Not applicable

5.  Examples of private (including foreign) investment

 “Provide example(s) of private (including foreign) port investment. Introduce at least one example each in port operation and development of port infrastructure.”
5-1 Objectives

5-2 Conditions (duties and rights of the private sector and the public sector) 

5-3 Term

5-4 Fees and fines

5-5 Bidding process 

* On a separate sheet of paper, please provide project details as well as a copy of the contract.
Flinders Ports Pty Limited (Flinders) is a consortium comprising Adsteam Marine and the French international company, Groupe Egis.  Those two groups will hold just over 21 percent of Flinders Ports (14.3% and 7.15% respectively), with the balance held by three large institutional investors, in particular the Motor Trades Association of Australia (MTAA) Superannuation Fund (35.7%), Galaxy (an international Luxembourg-based funds manager, wholly owned by French banking group Caisse des Depots et Consignations (CDC) also 35.7%), and Equipsuper, (a large Australian based superannuation fund (7.15%)..  Under the terms of the divestment Flinders has contracted with the South Australian Government to deepen the Outer Harbor channel of the Port Adelaide River to enable access by Panamax vessels and also to build a grain berth and a swing basin at Port Adelaide’s Outer Harbor which are capable of being used by Panamax size vessels.  Flinders has also been contracted to provide channel deepening and berth strengthening at the two regional ports of Wallaroo and Port Giles.

Copies of the suite of divestment documents were tabled in the South Australian Parliament on 28 November 2001.





6. Comments and considerations

“State any comments that you have on private (including foreign) investment at a port.”
None

ANNEX

5.  Examples of private (including foreign) investment

   

“Provide example(s) of private (including foreign) port investment. Introduce at least one example each in port operation and development of port infrastructure.”
Name of economy: 
AUSTRALIA






Name of port and specific facility: South Australian Ports Corporation 
5-1 Objectives

· South Australia is the first State to divest all the major State owned commercial ports.  The Ports Corp SA sale includes the port of Adelaide and six other largely specialist grain ports: Thevenard; Port Lincoln; Wallaroo; Port Giles; Port Pirie; and Klein Point.

· The South Australian Department for Administrative and Information Services has been the agency responsible for the Ports Corp divestment.  Further information on the sale process and relevant legislation is available at the following website:

http://www.dais.sa.gov.au/initiatives/ports/PATC_Reports.html


5-2 Conditions (duties and rights of the private sector and the public sector)

· The dredging of a deeper approach channel and building of wharf facilities for the Adelaide bulk terminal was one of the requirements the South Australian government placed into the bid.



5-3 Term
· The divestment of Ports Corp comprised a 99-year lease of both dry and subjacent (underwater) land and the sale of other assets such as wharves, buildings and plant and equipment..

· The terms of the privatisation offer include the submission of a biannual business plan, with penalties if goals are not met.



5-4 Fees and fines

· The South Australian Independent Industry Regulator (SAIIR) will regulate prices and access to port facilities as provided under the Access Act.

5-5 Bidding Process

· On 7 April 1999 the Minister for Government Enterprises announced the in principle decision to sell Ports Corp.  Expressions of Interest for the sale/lease of SA Ports Corporation closed on 2 April 2001. 

· On 16 April 2001, following an evaluation of the Expressions of Interest, 4 bidders were notified that they had been shortlisted to submit final bids for the divestment of SA Ports Corp.  Before submitting their final bids the short-listed bidders were invited to undertake due diligence of Ports Corp which was facilitated by the issue of an Information Memorandum on 26 April 2001 and the opening of a web based electronic data room on 7 May 2001.  Final bids were received from 2 bidders on the due date of 9 July 2001.  Further and final offers were received on 28 September 2001.

· On 2 November 2001 settlement was completed for the divestment of SA Ports Corp to the consortium, Flinders Ports Pty Limited (Flinders), a consortium sponsored by Adsteam Marine and the French international company, Groupe Egis. Those two groups will hold just over 21 percent of Flinders Ports (14.3% and 7.15% respectively), with the balance held by three large institutional investors, in particular the Motor Trades Association of Australia (MTAA) Superannuation Fund (35.7%), Galaxy (an international Luxembourg-based funds manager, wholly owned by French banking group Caisse des Depots et Consignations (CDC) also 35.7%), and Equipsuper, (a large Australian based superannuation fund (7.15%). 

· The consortium has commenced the 99-year lease of Ports Corp land and purchased the wharves, buildings, plant and equipment, and the ongoing business commencing 2 November 2001. 

· The divestment contract covers the ports of Port Adelaide, Port Lincoln, Port Giles, Klein Point, Thevenard, Wallaroo, and Port Pirie.

· The proceeds from the divestment of Ports Corp is worth up to $186 million which includes $130 million cash and the provision of $52.8 million for dredging and construction of a new berth for large Panamax-sized grain ships at Port Adelaide. 
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