Questionnaire on “Port Investment (Private Investment)”

APEC Transportation Working Group

Port Experts Group

This questionnaire survey is to be conducted in the course of “Port Investment Project” of the Port Experts Group, APEC TPT-WG.  You are kindly requested to fill in the questionnaire form below and turn in detailed information on the typical examples of private (including foreign) investment at a port as well.

1 Name of economy


2 Current status of a port at your economy


3 Outlines of laws and regulations which define private (including foreign) investment at a port

3-1 Port operation


3-2 Development of port infrastructure

“Specify laws and regulations and describe their outlines, for example, you have some kind of port operation that should not be contracted out to the private sector (including foreign sector).”

The BOT Law as embodied in Republic Act 6957 as amended by Republic Act 7718, encourages the private sector to participate in the implementation of infrastructure projects.

In general, only projects included in the Medium Term Public Investment Program (MTPIP), as approved by the National Economic Development Authority (NEDA), are allowed for implementation under the Build-Operate Transfer (BOT) Law.  

However, projects not listed in the MTPIP may be allowed for implementation under the “unsolicited proposal” provision of the BOT Law, provided the proposals are consistent with the national and individual port master plans.

The same restrictions as to the percent of equity embodied in the Philippine Constitution applies.

4 Business practice toward private (including foreign) investment at a port

4-1 Port operation


4-2 Development of port infrastructure


5 Examples of private (including foreign) investment




Comments and considerations

16 July 2001

Ms. Rosario G. Manalo

Undersecretary

Department of Foreign Affairs

Email:  iarribas@dfa.gov.ph
Dear Ms. Manalo:

This is in reply to your letter dated 06 July 2001 requesting assistance in accomplishing the survey on the APEC project “Port Investment”.

Please find the accomplished questionnaire, attached.

Thank you for your interest in the Philippine Ports Authority.

Very truly yours,

BENJAMIN B. CECILIO

Assistant General Manager for Operations

“Specify the port system at your economy (landlord port, tool port, service port, etc.  Describe the general attitude toward private (including foreign) investment at a port.”





Philippine ports are service ports.  However, there are present government moves towards privatizing major ports to transform the Philippine Ports Authority into a landlord/leaseholder.





Private (including foreign) investment in ports is encouraged.  The State considers the private sector as the prime mover for economic growth.  However, the Philippine Constitution of 1986 limits foreign equity investments to 40%.





All other laws are subservient to the provisions embodied in the Constitution.











Philippine Ports Authority





“Specify laws and regulations and describe their outlines, for example, you have some kind of port operation that should not be contracted out to the private sector (including foreign sector).”





All kinds of port operation can be contracted out to the private sector.  However, the Philippine Constitution of 1986 limits foreign investments to 40% of equity (Article 12 “National Economy and Patrimony”














“It sometimes happens that even though there are no restrictions in terms of laws and regulations the business practice does not allow the private sector (including foreign sector) to take part in some port operation.  In this case specify what kind of business practice exists (labor union, business environment, etc.) and add some comments on the future perspectives of the practice.”





No restrictions except the provisions of the Philippine Constitution





“It sometimes happens that even though are no restrictions in terms of laws and regulations the business practice does not allow the private sector (including foreign sector) to take part in some port operation.  In this case specify what kind of business practice exists (labor union, business environment, etc.) and add some comments on the future perspectives of the practice.”





No restrictions except the provisions of the Philippine Constitution





“Provide example(s) of private (including foreign) port investment.  Introduce at least one example each in port operation and development of port infrastructure.”


5-1	Objectives


5-2	Conditions (duties and rights of the private sector and the public sector


5-3	Term


5-4	Fees and fines


Bidding process








The Philippine Ports Authority encourages port investors to participate in the development, management and operation of ports through the following 4 areas for investments:


Build-Operate-Transfer (BOT)


Joint Venture between the government (in this case the PPA) and the private sector


Long, medium and short-term leasing of port real estate properties such as land, buildings and other infrastructures


Operation of private ports handling own or commercial cargo





The following is a discussion of each investment area:





BUILD-OPERATE-TRANSFER


Specific projects for BOT:


New port projects catering to specialized infrastructures for vessels and cargo, such as dry or liquid bulk terminals, roro facilities, container berths and equipment requirements, cement silos, coal and other mineral products terminals, other port-related infrastructures not available but in demand in a particular location;


Port facilities heavily damaged by natural calamities such as earthquakes, typhoons, floods, etc.;


Improvement, expansion, modernization of existing infrastructures, including supply of equipment and machineries;





            


Land reclamation, dredging, establishment of port industrial estates and other port development facilities


BOT Incentives


Fiscal incentives under the Omnibus Investment Code for projects registered with the Board of Investments costing more than one billion pesos;


Direct or indirect government support through cost-sharing or credit enhancement





Qualifications of BOT contractors/investors:


Compliance with the requirements as to Filipino equity in the BOT corporation and registration with the Securities and Exchange Commission;


Experience or track record of the firm and its key personnel;


Financial and organizational capability to undertake the project





Term:  Maximum of 25 years renewable for another 25 years





Bidding Process:  Please see Annex A and B





JOINT VENTURE


Projects for joint venture are those not yet available in the port or is insufficient for the requirements of the maritime industry, such as:


Construction/operation of government piers, wharves, special cargo terminals, passenger terminals;


Warehouses, container yards, container freight stations, special handling equipment;


Port dredging;


Terminal operation, cargo handling (arrastre/stevedoring) services;


Installation/operation of communication facilities;


Other port-related projects and services





Incentives for joint ventures:


Maximum PPA equity of 49% of project cost;


Non-intervention in the operation of joint venture except for policy formulation;


Easement rights and areas for site development are provided by the PPA within its territorial jurisdiction





Qualifications of joint venture entities:


For foreign corporations, registration with the Board of Investments or any government agency regulating foreign investments;


Track record and expertise in undertaking relevant aspects of the project;


Compliance with constitutional and legal requirements on citizenship





Bidding Procedure:  Please see attached Annex C and D





REAL ESTATE LEASING


Real estate for lease:


Land identified for commercial use inside the port zone;


Buildings;


Other port infrastructures





Incentives for leasing:


Ideal location of port real estates in the main arteries of Philippine commerce and trade and the focal point of business;


Ready access to well-developed port infrastructures and target customers in the waterfront;


Fast processing of documents through one-stop documentation centers;


Overall lower costs through instant access to government business offices





Term:  Lease period may be as short as one year (short-term leases) to 25 years (long-term leases)





Procedure for leases:  Please see Annex E 





PRIVATE PORTS OPERATIONS





Types of private ports:


Private non-commercial port, established primarily to service its own requirements and generally does not offer port services to the public;


Private commercial port, offering port services to the public;


Private river port, located along the river bank;


Marina, exclusively used for securing motorboats and yachts





Incentives to private port operators:


50% reduction in port charges for wharfage, berthing and usage fees for private ports registered with the PPA;


Payment of one-time annual privilege fee instead of percentage share of the revenue from cargo handling operations;


Registered private ports are automatically allowed to undertake cargo handling operations either on their own or by contract;


Independent operations subject only to regulatory powers of the PPA;


Simplified process and minimal documentary requirements to facilitate applications





Term:  Certificate of Registration (COR) and Permit to Operate (PTO) a private port is given for a period of 25 years renewable for another 25 years.  Both original and renewal COR/PTO must be co-terminus with the foreshore lease contract.





Procedure:


Clearance to Develop Private Port – Annex F


Permit to Construct Private Port – Annex G


Permit to Operate – Annex H





“State any comments that you have on private (including foreign) investment in a port.” 





NONE








