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1.
A significant development since the 21st Transportation Working Group Meeting in Brisbane in September 2002 was the International Civil Aviation Organization’s Fifth Worldwide Air Transport Conference: Challenges and Opportunities of Liberalization, held on 24-28 March 2003 at Montreal.  Among the papers presented to the Conference was Working Paper/30 “Consensus and Co-operation: A tool for the liberalization of air services” from APEC.  

2.
New Zealand believes that it would be useful for the Air Services Group on More Competitive Air Services With Fair and Equitable Opportunity to discuss the outcome of the Fifth Worldwide Air Transport Conference, in particular focussing on the implications for the 8 Options. 

3.
The outcome of the Fifth Worldwide Air Transport Conference was summarised by the International Civil Aviation Organization (ICAO) Secretariat in the document Consolidated Conclusions, Model Clauses, Recommendations and Declaration (ref. ATConf/5).  This document can be found on the ICAO website at http://www.icao.int/icao/en/atb/atconf5/index.html
4.
In preparation for the Conference, ICAO developed guidance material in the form of a template text for air services agreements
.  This was considered by the Conference and, included among its conclusions, at Agenda Item 3.1 “Review of template air services agreement (TASA)”, was the conclusion that “States should be encouraged to use the TASAs in their bilateral, regional or plurilateral relationships and to provide feedback to ICAO on the use of the TASAs”.

5.
This paper briefly considers each Option in turn and notes the relevant Conference conclusions, model clauses and recommendations.

Option 1: Air Carrier Ownership and Control

6.
In 2001 the APEC Air Services Group recommended that “APEC economies give consideration to relaxing the ownership and control requirements when considering designation made by partners under bilateral air services arrangements on a case-by-case basis.  The ICAO Air Transport Regulation Panel’s formulation could be used as a guide/option.”  Under that formulation, designation could be on the basis of principal place of business and permanent residence, and maintenance of strong links to the designating State.

7.
At the APEC Transportation Working Group Meeting in March 2002 there was presented a summary of responses received to the annual survey of progress in implementing the eight recommendations for more competitive air services.  In respect of air carrier ownership and control, the summary recorded that “[p]rincipal place of business is … generally accepted as a criterion for designation, and to a greater extent than in the earlier survey.  Place of incorporation is also accepted although to a lesser extent than principal place of business.”

8.
The ICAO Worldwide Air Transport Conference agreed that States should give consideration to a model designation clause providing for designation criteria of principal place of business [permanent residence] and effective regulatory control. New Zealand has recently agreed this formulation with an APEC partner.

9.
New Zealand considers that the 2003 ICAO provision provides greater clarity than the earlier and more nebulous criterion of “maintenance of strong links to the designating State”. 

10.
Accordingly, Option 1 could be updated by replacing the current noting provision, as set out in paragraph 1 above, with a provision noting the designation criteria in the conclusion at Agenda Item 2.1 “Air Carrier ownership and control” in the Consolidated Conclusions, Model Clauses, Recommendations and Declaration referred to earlier.  These criteria provide for designation on the basis of principal place of business [and permanent residence] in the territory of the designating party, and effective regulatory control.  APEC economies would retain the right to determine designation criteria for their own airlines.

Option 2: Tariffs

11.
APEC economies are recommended to “support the removal or progressive easing of tariff regulations through the bilateral air services arrangements where this promotes competitive pricing to the benefit of consumers.  A double disapproval regime could be considered.  Consideration could also be given to the elimination of formal filing requirements.  Where filing is required, electronic filing could be considered”.

12.
At the meeting in March 2003 of the ICAO Worldwide Air Transport Conference, delegates considered the TASA developed as guidance material by ICAO.  The TASA included two transitional tariffs articles, viz., a ‘country of origin’ option and a ‘dual disapproval’ option.  The template also included a full liberalisation option whereby “[p]rices [Tariffs] charged by airlines shall not be required to be filed with, or approved, by either Party”.  

13.
Option 2 could be amended by way of encouraging economies to give positive consideration to adopting one of the three ICAO tariff options referred to above.

Option 3: Doing Business Matters

14.
APEC economies are recommended to “work towards removing impediments to ‘doing business’ matters whether under bilateral agreements or in domestic laws and by-laws, using as guidance the model clauses developed by the ICAO Air Transport Regulation Panel, or through other means”.

15.
Option 3 could be updated to with reference to the proposals for doing business matters contained in the TASA.

Option 4: Air Freight

16.
APEC economies are recommended to “progressively remove restrictions in the operations of air freight services while ensuring fair and equitable opportunity for the economies involved.  One means of doing so would be to include, where appropriate, provisions for additional flexibility and capacity for air freight services in air services agreements between APEC economies”.

17.
Consensus was reached “that adequate physical infrastructure, flexibility in intermodal operations and implementation of business-friendly procedures are important to the development of air freight services”.

18.
At Agenda Item 2.2 “Market access, Part 3 - Air Cargo ” in the Consolidated Conclusions, Model Clauses, Recommendations and Declaration referred to earlier, a model clause on air cargo services was recommended for consideration as an option for use in air services agreements.  This model clause provides a readily adoptable provision that would encourage the expansion of airfreight services between economies, as envisaged by APEC Leaders in 1999.  Accordingly, Option 4 could be updated to include the ICAO model clause for possible adoption by APEC economies.
Option 5: Multiple Airline Designation

19.
APEC economies are recommended to “include, as appropriate, multiple airline designation in their bilateral air services arrangements”.

20.
At Agenda Item 2.1 “Air Carrier ownership and control” in the Consolidated Conclusions, Model Clauses, Recommendations and Declaration referred to earlier, conclusion was reached that States consider as an option a multiple designation policy.  Option 5 could be updated by noting that adoption by APEC economies of a multiple designation policy would be consistent with the ICAO Conference outcome.

Option 6: Charter Services

21.
APEC economies are recommended to “allow and facilitate the operation of both passenger and freight ad hoc charter services which supplement or complement scheduled services, having regard to the principle of reciprocity, as appropriate.” 

22.
As an Annex to a number of its air services agreements, New Zealand has agreed the following provisions:

(1)
Airlines of each Party designated pursuant to this Agreement to operate under this Annex shall have the right to operate non-scheduled international air transport over the routes specified and in accordance with the rights granted for scheduled services in this Agreement.

(2)
Each Party shall extend favourable consideration to applications by airlines of the other Party to carry traffic not covered by this Annex on the basis of comity and reciprocity.

23.
As between themselves, APEC economies could give consideration to adopting the above or similar provisions for the freeing up of charter services.

Option 7: Airlines’ Co-operative Arrangements

24.
APEC economies are recommended to “facilitate cooperative arrangements such as code-sharing including third-country code-share and code-share over domestic sectors, joint operations and block space arrangements, where it can be shown to be of benefit to consumers and airline(s), and where there are no anti-competitive effects, and where fair and equitable opportunity for the economies involved can be ensured”.

25.
New Zealand has no changes to suggest in respect of Option 7.

Option 8: Market Access

26.
APEC economies are recommended to “take an approach to progressively achieve more liberalised market access under their bilateral air services arrangements, reducing anti-competitive effects while ensuring fair and equitable opportunity for the economies involved”.

27.
At Agenda Item 2.2 “Market access, Part 1 - Liberalization of Market Access” in the Consolidated Conclusions, Model Clauses, Recommendations and Declaration referred to earlier, conclusion was reached that, while conditions were not ripe at this stage for a global multilateral agreement for the exchange of traffic rights, “multilateralism in commercial rights to the greatest extent possible continues to be an objective of ICAO".  In addition, States should continue to pursue liberalisation of market access “at their own choice and own pace, using bilateral, regional and/or multilateral avenues as appropriate”.

28.
New Zealand supports this ICAO conclusion, and with Brunei Darussalam, Chile, Peru, Samoa, Singapore and the United States of America, is party to the Multilateral Agreement on the Liberalization of International Air Transportation. New Zealand would like to encourage accession to this Agreement by other APEC economies.

� The “Bilateral Template Air Services Agreement”, an attachment to the paper Template Air Services Agreements for Bilateral, Regional or Plurilateral Liberalization (ref. ATConf/5 - WP/17).





