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TPT/WG/23/ASG

Air Services Group

REVISED EIGHT STEPS FOR MORE COMPETITIVE AIR SERVICES

New Zealand

REVISED EIGHT STEPS FOR MORE COMPETITIVE AIR SERVICES

1.
At the 22nd APEC Transportation Working Group in Busan, 1-5 September 2003, New Zealand presented a paper to the Air Services Group entitled Outcomes of ICAO Worldwide Air Transport Conference and Implications for the 8 Options.  This paper suggested that the Eight Steps for More Competitive Air Services could be updated to reflect outcomes of the International Civil Aviation Organization’s Fifth Worldwide Air Transport Conference: Challenges and Opportunities of Liberalization, held on 24-28 March 2003 at Montreal.  New Zealand agreed to prepare such a draft for ASG consideration at the 23rd TPT-WG meeting.

2.
The outcome of the Fifth Worldwide Air Transport Conference was summarised by the International Civil Aviation Organization (ICAO) Secretariat in the document Consolidated Conclusions, Model Clauses, Recommendations and Declaration (ref. ATConf/5).  This document can be found on the ICAO website at http://www.icao.int/icao/en/atb/atconf5/index.html
3.
At page 16 of the above document the Conference concluded that the Template Air Services Agreements (TASAs) developed by the ICAO Secretariat,

“provide practical source documents for liberalization for States to use at their discretion in their air services relationships as well as in the development of their approaches and options in liberalization, serving as a useful tool in the liberalization process. … States should be encouraged to use the TASAs in their bilateral, regional or plurilateral relationships and to provide feedback to ICAO on the use of the TASAs.”

4.
In its report to the Plenary Session of the 22nd APEC Transportation Working Group, the Steering Committee on More Competitive Transport noted that “the recommendations of the ICAO Fifth World Wide Air Transport Conference may necessitate changes to the Eight Steps for More Competitive Air Services, and that a draft of possible changes would be a matter for consideration at the next ASG”.  New Zealand offered to prepare such a draft and it forms the basis of this paper.  

5.
Set out below is new recommendation wording for each of the eight options, for consideration by the Air Services Group.  The previous wording appears in ordinary type in a box, and the draft of a revised Option appears in bold with new wording in bold italics.

Option 1: Air Carrier Ownership and Control

Recognising that cross-border investments can promote economic cooperation and competition and benefit both carriers and consumers, the ASG:

(A) noted the results of the January 1998 survey on APEC economies’ policy and practices on ownership and control of their designated air carriers at Attachment I. The survey showed that most economies required national airlines to be substantially owned and effectively controlled by their own nationals, and that with regard to their bilateral partners, the substantial ownership and effective control clause was prevalent in most bilateral air services agreements; and 

(B) noted the recommendation by the ICAO Air Transport Regulation Panel in June 1997:

That States wishing to accept broadened criteria for air carrier use of market access in the bilateral or multilateral air services agreements agree to authorise market access for a designated air carrier which: 

(a) has its principal place of business and permanent residence in the territory of the designating State; and

(b) has and maintains a strong link to the designating State.

(C) recommended that APEC economies give consideration to relaxing the ownership and control requirements when considering designation made by partners under bilateral air services arrangements on a case-by-case basis. The ICAO Air Transport Regulation Panel’s formulation could be used as a guide/option.

This recommendation is categorised as medium priority.

Commentary: the designation criteria referred to in the revision below are to be found in the model clause at page 4 and page 21, paragraph 4.6, of the ICAO Conference’s Consolidated Conclusions, Model Clauses, Recommendations and Declaration.
Recognising that cross-border investments can promote economic co-operation and competition, and benefit both carriers and consumers, the Air Services Group recommended that APEC economies give consideration to relaxing the ownership and control requirements when considering designation made by partners under bilateral air services arrangements on a case-by-case basis.  In particular, APEC economies should consider adopting and/or accepting airline designation criteria of principal place of business [and permanent residence] in the territory of the designating party and effective regulatory control.  

This recommendation is categorised as medium priority.

Option 2: Tariffs

The ASG recommended that APEC economies support the removal or progressive easing of tariff regulations through the bilateral air services arrangements where this promotes competitive pricing to the benefit of consumers. A double disapproval regime could be considered. Consideration could also be given to the elimination of formal filing requirements. Where filing is required, electronic filing could be considered. 

This recommendation is categorised as medium priority. 

Commentary: the “country of origin” and “dual disapproval” options referred to below are described as “transitional” by ICAO and can be found at pages 44-48 and pages 49-51 respectively in the Template Air Services Agreements for Bilateral, Regional or Plurilateral Liberalization, prepared by the ICAO Secretariat for the Fifth Worldwide Air Transport Conference (doc. ref. ATConf/5-WP/17), hereinafter referred to as “the ICAO template document”.  The “no filing” option referred to below is described as “full liberalization” by ICAO and can be found at page 51 of the ICAO template document.
The Air Services Group recommended that APEC economies support the removal or progressive easing of tariff regulations through bilateral, regional and/or plurilateral air services arrangements where these promote competitive pricing to the benefit of consumers.  Positive consideration should be given to adopting a “country of origin”, “dual disapproval” or “no filing” tariffs regime contained in the Template Air Services Agreements for Bilateral, Regional or Plurilateral Liberalization prepared by the ICAO Secretariat for the Fifth Worldwide Air Transport Conference (doc. ref. ATConf/5-WP/17).  Where filing is required, electronic filing could be considered.

This recommendation is categorised as medium priority.

Option 3: Doing Business Matters

The ASG recognised that the maintenance and development of competitive air services is often dependent on minimising restrictions and discriminatory practices on "doing business", for example, ground handling arrangements, currency conversion and remittance of earnings, employment of non-national personnel, sale and marketing of air services products and access to computer reservation systems. 

The ASG recommended that APEC economies work towards removing impediments to "doing business" matters whether under bilateral agreements or in domestic laws and by-laws, using as guidance the model clauses developed by the ICAO Air Transport Regulation Panel, or through other means. 

This recommendation is categorised as high priority. 

Commentary: in the ICAO template document, reference to “currency conversion and remittance of earnings” is to be found at page 55, “sale and marketing of air service products” at page 56, “non-national personnel and access to local services” at page 57, “ground handling” at page 62 and “computer reservation systems” at page 73. Computer reservation systems are also referred to at page 13 of the Consolidated Conclusions, Model Clauses, Recommendations and Declaration.

The Air Services Group recognised that the maintenance and development of competitive air services is often dependent on minimising restrictions and discriminatory practices on "doing business", for example, ground handling arrangements, currency conversion and remittance of earnings, employment of non-national personnel, sale and marketing of air services products and access to computer reservation systems. 

The Air Services Group recommended that APEC economies work towards removing impediments to “doing business” matters whether under bilateral, regional and/or plurilateral agreements or in domestic laws and by-laws.  One means of doing so would be to adopt the model “transitional” or “full liberalization” clauses on “doing business” matters developed by ICAO, as contained in the Template Air Services Agreements for Bilateral, Regional or Plurilateral Liberalization prepared by the ICAO Secretariat for the Fifth Worldwide Air Transport Conference (doc. ref. ATConf/5-WP/17).

This recommendation is categorised as high priority.

Option 4: Air Freight

Noting that the current framework of bilateral agreements has generally worked well to provide the necessary capacity and route alternatives for the carriage of air freight; and 

recognising that the facilitation and enhancement of air freight services and related activities can assist in:

promoting trade by APEC member economies; and 

complementing broader efforts being made by APEC member economies to better facilitate trade within the region; 

the ASG recommended that APEC economies progressively remove restrictions in the operations of air freight services while ensuring fair and equitable opportunity for the economies involved. One means of doing so would be to include, where appropriate, provisions for additional flexibility and capacity for air freight services in air services arrangements between APEC economies. 

The ASG also reached general consensus that adequate physical infrastructure, flexibility in intermodal operations and implementation of business-friendly procedures are important to the development of air freight services. 

The ASG agreed to categorise this recommendation as high/medium priority, as this option involves elements on Doing Business Matters (Option prioritised as high) and Market Access (Option prioritised as medium). 

Commentary: The model Annex referred to below can be found at page 9 of the Consolidated Conclusions, Model Clauses, Recommendations and Declaration.
Noting that the current framework of bilateral agreements has generally worked well to provide the necessary capacity and route alternatives for the carriage of air freight; and 

recognising that the facilitation and enhancement of air freight services and related activities can assist in:

promoting trade by APEC member economies; and 

complementing broader efforts being made by APEC member economies to better facilitate trade within the region; 

the Air Services Group recommended that APEC economies progressively remove restrictions in the operations of airfreight services while ensuring fair and equitable opportunity for the economies involved.  One means of doing so would be to include, where appropriate, provisions for additional flexibility and capacity for air freight services in air services arrangements between APEC economies.  For example, this could be done by adopting the model Annex on air cargo services developed by ICAO, as contained in the Consolidated Conclusions, Model Clauses, Recommendations and Declaration summarising the outcome of the Fifth Worldwide Air Transport Conference.

The Air Services Group also reached general consensus that adequate physical infrastructure, flexibility in intermodal operations and implementation of business-friendly procedures are important to the development of air freight services. 

The Air Services Group agreed to categorise this recommendation as high/medium priority, as this option involves elements on Doing Business Matters (option prioritised as high) and Market Access (option prioritised as medium). 

Option 5: Multiple Airline Designation

Noting that the growth in the number of airlines providing services within the region adds to competition and provides greater choice for consumers, the ASG recommended that APEC economies include, as appropriate, multiple airline designation in their bilateral air services agreements. 

This recommendation is categorised as high priority. 

Commentary: the adoption of a multiple designation policy would be consistent with ICAO recommendations in this area (see pages 12-15 of the ICAO template document and page 4 of the Consolidated Conclusions, Model Clauses, Recommendations and Declaration).

Noting that growth in the number of airlines providing services within the region adds to competition and provides greater choice for consumers, the Air Services Group recommended that APEC economies include multiple airline designation in their bilateral, regional and/or plurilateral air services arrangements.  

This recommendation is categorised as high priority.

Option 6: Charter Services

The ASG recommended that APEC economies allow and facilitate the operation of both passenger and freight ad hoc charter services which supplement or complement scheduled services, having regard to the principle of reciprocity, as appropriate. 

This recommendation is categorised as medium priority.

Commentary: the provision referred to below is the second transitional option in “Annex II Non-scheduled/Charter operations” at page 97 of the ICAO template document.

The Air Services Group recommended that APEC economies allow and facilitate the operation of both passenger and freight ad hoc charter services which supplement or complement scheduled services, having regard to the principle of reciprocity, as appropriate.  As between themselves, APEC economies could give consideration to adopting the following provision in their air services agreements for the freeing up of charter services:

(1)
The airlines of each Party designated pursuant to this Agreement to operate under this Annex shall have the right to operate non-scheduled international air transport over the routes specified and in accordance with the rights granted for scheduled services in this Agreement.

(2)
Each Party shall extend favourable consideration to applications by airlines of the other Party to carry traffic not covered by this Annex on the basis of comity and reciprocity.

This recommendation is categorised as medium priority.

Option 7: Airlines’ Co-operative Arrangements

The ASG recommended that APEC economies facilitate cooperative arrangements such as code-sharing including third-country code-share and code-share over domestic sectors, joint operations and block space arrangements, where it can be shown to be of benefit to consumers and airline(s), and where there are no anti-competitive effects, and where fair and equitable opportunity for the economies involved can be ensured. 

This recommendation is categorised as high priority. 

Commentary: the ICAO template document contains “transitional” and “full liberalization” options that are consistent with Option 7 of the Eight Steps for More Competitive Air Services.  New Zealand has no changes to suggest in respect of Option 7.  The boxing and highlighting below signify that this is both the current provision and that it should be retained unchanged in the revised Eight Steps for More Competitive Air Services.

Option 8: Market Access

The ASG reached general consensus to recommend that APEC economies take an approach to progressively achieve more liberalised market access under their bilateral air services arrangements, while ensuring fair and equitable opportunity for the economies involved. 

This recommendation is categorised as medium priority. 

Commentary: The proposed revision broadens the avenues for liberalising market access to include other options apart from the bilateral one (see pages 6-7 and 21, paragraph 4.4, of the Consolidated Conclusions, Model Clauses, Recommendations and Declaration).

The Air Services Group recommended that APEC economies progressively achieve more liberalised market access, using bilateral, sub-regional, regional, plurilateral or global avenues according to circumstances, while ensuring fair and equitable opportunity for the economies involved.

This recommendation is categorised as medium priority.

6.
New Zealand proposes that the new wording for the Eight Steps for More Competitive Air Services be forwarded for consideration at the 4th APEC Transportation Ministers Meeting, to be held on 27-29 July in Bali, with a recommendation that the revised wording be adopted.
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