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1. Australia

1.1 General

Government Type: democratic, federal-state system recognising the British monarch as sovereign.

Capital: Canberra

Administrative Divisions: 6 states and 2 territories* -Australian Capital Territory*, New South Wales, Northern Territory*, Queensland, South Australia, Tasmania, Victoria, Western Australia.

Dependent areas: Ashmore and Cartier Islands, Christmas Island, Cocos (Keeling) Islands, Coral Sea Islands, Heard Island and McDonald Islands, Norfolk Island.

Legal System: based on English common law; accepts compulsory ICJ jurisdiction, with reservations.

1.2 National Level

1.2.1 Road 

Road Freight and Passenger Operations

Under the Australian Constitution, the Commonwealth Government has limited responsibility for road transport but works with the State and Territory Governments to develop nationally consistent regulations. 

The principal national body involved in the regulation of road transport is the National Road Transport Commission. The Commission’s main functions are fostering uniformity in technical and safety regulation throughout Australia, and developing and maintaining a system of uniform charges for road use. In both instances, this requires legislation at the State level.

Since 1987, there has been a voluntary Commonwealth registration scheme, called the Federal Interstate Registration Scheme, for vehicles greater than 4.5 tonnes in mass solely engaged in interstate trade or carriage of passengers
. Vehicles registered under this scheme must pay a registration fee, which is in principle intended to recover the costs of administering the scheme and contribute to the road wear costs. All road vehicles operated in Australia must be registered under this scheme or under a State jurisdiction.

The Commonwealth has no power to impose licence or other qualitative or quantitative restrictions on entry into the road freight or road passenger markets.

Foreign suppliers are permitted entry to the interstate road freight and bus and coach sectors, so long as general immigration, Foreign Investment Review Board and regulatory requirements are met. There are no industry specific barriers.
Technical Regulation of Vehicles

On first entry to the Australian market, all vehicles must meet certain motor vehicle standards, administered by the Commonwealth Government. These standards may differ in some respects from those in other APEC Economies.

Road Provision

The Commonwealth is involved only indirectly (through funding of specific projects and the provision of general funding for road construction and maintenance) in road provision.

1.2.2 Rail

Rail Infrastructure

The Australian Rail Track Corporation (ARTC) — an instrumentality of the Commonwealth Government — owns or controls much of the rail track on the inter-state rail network. The Commonwealth Government is in discussions with New South Wales (NSW) on the proposal by the Australian Rail Track Corporation to lease the interstate track in NSW. This proposal is intended to streamline access for the interstate track and management reforms.
The ARTC operates an open access regime, which allows all rail companies to use track under its control on a non-discriminatory bases, subject to the payment of track access charges and compliance with operational and safety requirements. There are no nationality or ownership requirements for rail operators wishing to use the ARTC track.

Rail Operations

The Commonwealth Government’s role with regard to railway operations is limited under the Australian Constitution. Therefore operational requirements are a consideration for the various State and Territory governments and track owners. Collaborative efforts are however underway to develop Codes of Practice that will be implemented on the Defined Interstate Network.  
There are no specific foreign entry requirements in this sector, with no restrictions on foreign suppliers of railway services other than the standard regulations set by the Foreign Investment Review Board (FIRB).

1.2.3 Maritime

Shipping Operations
Ownership

The national government in Australia no longer has any involvement in shipping operations. In late 1998, the Commonwealth sold the Australian National Line (ANL) shipping. 

Cabotage
Restrictions exist on the operation of foreign flag vessels on the Australian coastal change. Coastal operations are carried out through a system of licences and permits available to both Australian and international operators.
  Australian wage standards must be observed. The licence/permit system was streamlined and costs reduced. All but a couple of licensed ships are Australian registered. By contrast, permits are held almost exclusively by foreign flagged vessels. 

There has been a significant increase in permit operations in recent years. Nevertheless, about 85% of the coasting trade is undertaken by licensed vessels. The remainder is carried out by vessels holding a permit. In 2001 about 675 single voyage permits (SVP's) and 115 continuous voyage permits (CVP's) were issued.  

Subsidies

Financial assistance to shippers of freight between Tasmania and the mainland under the Tasmanian Freight Equalisation Scheme (TFES) was modified and put in effect as of 1 July 1999. The TFES assists in alleviating the comparative interstate freight cost disadvantage incurred by the shippers of eligible non-bulk goods. Eligible items include goods produced in Tasmania for use or sale on the mainland as well as equipment and raw materials of Australian origin used as inputs by mining, manufacturing, agricultural, fishing, and forestry industries in Tasmania.  

Cargoes intended for export, bulk cargoes, and goods manufactured overseas are ineligible. Some 1,450 shippers benefit from the scheme. All commodities are being compensated on an identical basis, that is, on a per twenty-foot container (TEU) basis.   

The TFES subsidy is paid to cargo owners, not to shipping lines, and there is no link between the payment and the choice of shipping line.

Regulation of Liner Shipping

The operation of liner shipping conferences involves behaviour that would normally contravene Australia’s main competition legislation, the Trade Practices Act. However, Part X of the Act provides for a partial exemption of liner shipping conferences from the general application of the Act.

In 1999, the Government instructed the Productivity Commission (a Commonwealth Government agency) to review Part X of the Act. In its report, the Commission supported the retention of Part X and concluded that, given competition and market contestability, the benefits to Australian shippers (and hence the community as a whole) of allowing conferences and other cooperative arrangements to operate exceed the costs.  

The Commission noted that 

‘...the repeal of Part X and its replacement by the general provisions of the TPA (as they currently stand and as they have been applied) is unlikely to produce outcomes as good or better than Part X, or to do so more efficiently’.

The government accepted most of the Productivity Commission’s recommendation but has implemented further amendments to Part X. In particular, the Government decided to give the ACCC increased powers to deal with concerns that may arise from the operation of certain types of agreements (e.g. accords and discussion agreements) that are unlikely to result in a public benefit.  

Registration Policies

Australia requires that all ships on the Australian register be at least 50%-owned by Australian nationals. Foreign owned ships on bareboat (demise) charters to an Australian-based operator are eligible for registration if the charterer is an Australian national ordinarily resident in Australia or an Australian body corporate that has its principal place of business in Australia.  

No restrictions are place on the type, size, age or country of build of vessels. Crews on Australian registered ships are not required by legislation to be of Australian nationality, but in practice Australian ships carry exclusively Australian crews. Australia does not offer any tax concession to Australian vessels trading internationally.

Technical and Safety Standards

Australian shipping legislation generally requires both Australian and foreign shipping to comply with internationally agreed safety and operational standards established under International Maritime Organisation (IMO) treaties.   

Under the Navigation Act 1912, a small number of additional requirements are made on ships that wish to obtain a licence to operate in Australian waters. These may serve as an impediment to the ready redeployment of vessels from international to Australian domestic trades.

Port Sector

Port Operation and Ownership

In Australia, port administration is the responsibility of State governments.

Stevedoring Services 

There are no specific barriers to foreign suppliers of stevedoring services.  

As part of a major waterfront reform programme, the Commonwealth Government imposed a levy on container stevedoring in Australia.
  The purpose of the levy was to assist in financing redundancy payments to workers laid off by incumbent companies as a result of the waterfront reforms: principally the two major container terminal operating countries. The levy is applied to all traffic, irrespective of whether the stevedoring company handling the cargo actually benefited from the reforms. As such, it could be construed as a form of support for incumbent operators that works against the interests of new entrants, including new international entrants.  

The stevedoring levy is implemented through
· Stevedoring Levy (Collection) Act 1998; and

· Stevedoring Levy (Imposition) Act 1998.

Other Port Services

Australian legislation does not impose any restriction on the nationality of port service providers.

Port Access

There are no discriminatory measures that restrict access to seaports on the same terms as national service suppliers. Neither are there any that discriminate between foreign and national (national-flag or nationally owned or operated) vessels with respect to the access and use of port and harbour facilities and none which mandate the use of terminal facilities.  

1.2.4 Air

Aviation Services

Ownership

The Australian Government is not involved in the ownership of airlines.

Restrictions apply on the ownership of Australian international carriers (that is, carriers permitted to exercise Australia’s rights under international air services agreements). Foreign interests may acquire only up to 49% of the equity in an Australian international carrier (other than Qantas), provided this is not contrary to the national interest; total foreign ownership of Qantas is restricted to a maximum of 49% in aggregate, with individual holdings limited to 25% and aggregate ownership by foreign airlines limited to 35%. In addition, a number of national interest criteria must be satisfied, relating to the nationality of Board members and operational location of the enterprise.
Air Service Agreements

Market entry for scheduled international air services is determined through bilateral air services agreements.  
In November 2000, Australia and New Zealand endorsed their first open skies agreement to allow international airlines from both countries to operate without restriction across the Tasman and within and beyond each other's territory.
  Australia intends to negotiate other open skies arrangements when this is in the national interest; discussions are being held with Singapore, the United Kingdom, and the United States.
Domestic Air Services

Air transport is used extensively for lighter cargo, small high-value items, and for urgent needs.  Two major airline operators, Qantas and Virgin Blue provide air services on domestic trunk routes, with a large number of regional commuter operators providing regular air transport services to around 240 airports. Foreign persons (including foreign airlines) may acquire up to 100% of the equity in a domestic airline, unless this is contrary to the national interest.
  

Foreign international airlines are not generally permitted to operate cabotage sector services in Australia with the exception of airlines designated under the Single Aviation Market encompassing Australia and New Zealand. Dispensations for foreign aircraft to operate cabotage in Australia, in specific circumstances, may be considered on a case-by-case basis.

Technical and Safety Regulation

Technical and Safety Regulation in undertaken under:

· Civil Aviation Act 1988 and Regulations - http://www.casa.gov.au/avreg/rules/act.htm.

· Air Navigation Act 1920 and Regulations – http://www.austlii.edu.au/au/legis/cth/consol_act/ana1920148/.
While technical and safety standards rely heavily on international (ICAO) standards, there are at present no formal arrangements for widespread mutual recognition with other aviation administrations. Australia is reported to be in the process of simplifying its aviation safety regulations and harmonising them, where possible, with international standards and practices such as those administered by the United States Federal Aviation Administration (FAA) and the European Joint Aviation Authorities (JAA).  This process, which has been reviewed by the Civil Aviation Safety Authority (CASA), is expected to be finalised by the end of 2003. 
Airports

Ownership

Most of Australia’s 250 licensed airports are owned and operated by local government organisations. However, all of the 22 of the major international, regional, and general aviation airports, which account for just under 90% of scheduled international and domestic passengers, remain Commonwealth owned. These have all been leased to commercially operated private-sector companies, through a public tender concessioning process.  

These concessions are subject to foreign ownership limits. Australian airport legislation stipulates a 49% foreign ownership limit for leased Commonwealth-owned airports, and a 5% airline ownership limit and cross-ownership limits between Sydney airport (together with Sydney West) and Melbourne, Brisbane, and Perth airports.

Price control

Price controls that were until recently in place on major international airports have now been lifted, and have been replaced by a mandatory price monitoring regime. 

Price monitoring arrangement are scheduled be reviewed at the end of 5 years, although the Commonwealth Government has reserved the right to bring forward the review, or conduct a separate review, if it appears that price increases are unjustified.  The Commonwealth Government also agreed that neither price monitoring or price caps be reintroduced for Alice Springs, Coolangatta, Hobart, Launceston and Townsville airports.

Airport Services

The Commonwealth Government intends to introduce a Bill to repeal section 192 (which provides for airport-specific access to declared services) of the Airports Act 1996. Upon repeal of Section 192, access to airport services will be covered under Part IIIA of the Trade Practices Act 1974.
1.3 Sub-National Level

1.3.1 Road 

Road Freight Operations

The only limitations on entry to the road freight market are the requirements that the vehicle used is registered and that the driver is in possession of a suitable operating licence. Section 54 of the Australian constitution, which requires that trade between the States be absolutely free, effectively precludes the imposition of limits on entry into inter-State road freight operations.  

Freight operations within States can be regulated by the States, and have been in the past — usually to protect State-owned rail systems. Regulation has usually taken the form of prohibiting the movement of certain commodities over certain routes by road transport, rather than qualitative or quantitative restrictions on entry.

Road Passenger Operations

All bus and coach operators must be licensed by the relevant State or Territory government. Interstate passenger services are required to be licensed in a ‘home’ State or Territory.

Although interstate passenger services are not specifically regulated, the States and Territories restrict the use of interstate registered buses on certain operations. For intra-State passenger operations — both long distance and metropolitan — States possess and exercise the power to limit entry to the passenger transport market.

Primarily private operators provide long distance road passenger transport operations. Franchising of urban transport operations has become increasingly common in recent years, but the public sector continues to play the major role in some jurisdictions. Urban franchises for public transport operations are typically exclusive.
Technical Regulation of Vehicles

Each Australian State and Territory has a registration road freight and road passenger transport vehicles. Aside from the voluntary inter-State registration for freight vehicles, vehicles are generally required to be registered in their State of domicile. While the registration requirements for vehicles are generally uniform, and considerable efforts have been made to harmonise regulations in recent years, some local variations still exists.

States also impose limits on the mass and dimensions of road vehicles that may be operated within the State, or on specified routes within the State. These limits do not discriminate between vehicles on the basis of registration. Once again, while considerable efforts have been made to harmonise these regulations in recent years, some variation remain between States.

Road provision

The provision and maintenance of the major road system is undertaken under the general oversight a designated roads agency in each State. Private sector provision of toll roads within this framework is becoming increasingly common. All road concessions are awarded through a public tender process.

1.3.2 Rail

Rail Infrastructure

Aside from the inter-State rail network operated by the ARTC, with the exception of a few privately built specific purpose railways the rail network is owned by State Governments. All State regimes now provide for open access to this track, subject to compliance with operational and safety requirements and the payment of track access fees.  

Rail Operations

Rail operations in all Australian States except Queensland have been privatised, and in principle, entry into the rail operations market in each of the Australian States (including Queensland) is free. However, there are two factors that limit this open access in practice: vertical integration and accreditation.

Vertical Integration

In most States, the company to which the previously publicly owned rail operations were sold (‘the incumbent’) has also been granted a long-term lease to the rail track. In all instances, an enforceable access regime has been put in place that is intended to ensure that the incumbent does not unreasonably deny competitors access to the track. However, the fact that a potential new entrant must negotiate with its principal competitor to secure access to the rail track may serve as a deterrent to entry.

Accreditation

According to State and Territory legislation, an organisation or person wishing to operate a train must be accredited in the jurisdiction in which the principal activities are undertaken. The accreditation process is based on the principle of co-regulation, with rail safety being managed jointly by industry and government.  
The accreditation authority, usually within a State or Territory transport department, must be satisfied that the operator or track owner has in place and can demonstrate, an appropriate safety management system that is consistent with the Australian Rail Safety Standard (AS 4292). 

The specific requirements for accreditation however vary from jurisdiction to jurisdiction. These differences can inhibit competition between rail operators.

1.3.3 Maritime

Shipping Operations

Ownership
Western Australian has abolished the Western Australian Shipping Commission, which previously provided both coastal and international services. This leaves the Government of Tasmania, which operates (through a government owned company, TT-Line) two vessels on a combined passenger/cargo service between the Australian mainland and the island of Tasmania as the only major State-owned shipping services.

Subsidies

The Western Australia government provides an operating subsidy to a franchised shipping operator to serve remote communities in the Northwest of the State. This subsidy is directed specifically to the one operator.

The Tasmanian government also subsidies the operation of TT-Line, mainly through a capital subsidy for the purchase of vessels.

Port Sector

Port Ownership

All major Australian ports operate either as State owned enterprises or as private companies. The governing legislation differs in detail from State to State, but the in all cases where ports are retained in public ownership there are expected to be self-financing, to pay all taxes
, and to return a dividend to the owning government.

In two States — Victoria and South Australia — significant port privatisation has occurred. However, Government ownership remains the norm in most cases.  

Port services

In most cases, Australian ports operate on a landlord port model, with port services being provided by private sector operators. However, a number of ports (both public and privately owned) provide pilotage services, and a smaller number are engaged in stevedoring.  

In general there are no legislative impediments to entry in the port services sector. However, in many instances
 Port legislation allows port corporations to require port service providers to obtain a licence to operate within a port. The services most commonly subject to licensing are pilotage, towage and stevedoring. Where exclusive licences are issued, they are usually issued through public tender.
Both licencing and vertical integration may act as NTBs.  They are likely to be mutually reinforcing.

1.3.4 Aviation

State governments have the right to restrict entry in intra-State aviation markets. This right is exercised by a number of States through a route licensing system. 

Brunei Darussalam

1.4 General

Government Type: Constitutional Senate

Administrative Divisions: 4 districts (daerah-daerah, singular - daerah), Belait, Brunei and Muara, Temburongand Tutong

Legal System: based on English common law.   For Muslims, Islamic Shari'a law supersedes civil law in a number of areas

Legislative Branch:

Unicameral Legislative Council or Majlis Masyuarat Megeri (a privy council that serves only in a consultative capacity; members appointed by the monarch).

1.5 Road Sector

1.5.1 Technical and Safety Regulation

The regulation of the Land Transport Department restricts the import of vehicles to vehicles not less than five years old. Other requirement include that vehicles should not have been modified from original specification, and must be fitted with a catalytic converter.

1.6 Rail Sector

Not relevant.

1.7 Maritime

1.7.1 Shipping Services

There are no known restrictions on the access of shipping services to Brunei.

1.7.2 Port Sector

Port ownership

Muara port is Brunei’s main international gateway fro trade and the potential transhipment hub for the BIMP EAGA region (which consists of Brunei Darussalam and port of Indonesia, Malaysia and the Philippines). 

Muara port is controlled directly through the Port Department of Communications.

Port Services

The main container terminal at Muara has been concessioned to a joint venture between the Government-owned Archipelago Development Corporation and PSA Corporation. The concession involves a 25-year Terminal Management Agreement during which the joint venture will be responsible for the development operation and management of the terminal. It is understood that this is an exclusive concession. No details are available on the structure of the concessioning process.

The concession also appears to embrace the provision of towage and pilotage services to the vessels using the terminal.

The policies being pursued used ShuTT (see section Error! Reference source not found.) include the establishment of new direct and transhipment services through Muara Port. This should enable the port to cater to the requirements of the nation, as well as the BIMP EAGA region.   

1.8 Aviation

1.8.1 Ownership

Brunei has one designated international air carrier, which is wholly owned by the Government of Brunei.

1.8.2 Air Services Agreements

Brunei has generally adopted a liberal approach towards the development of air services agreement, and participated in a number of bilateral ‘open skies’ agreements, including several with other APEC members. 

Recently, Brunei signed a multilateral aviation agreement involving five APEC economies (The U.S., New Zealand, Brunei, Singapore and Chile). This has been described as ‘an encouraging first step toward a broader regulatory regime that will allow for the full flowering of global networks in the aviation industry’:

In essence, the agreement ‘multilateralises’ open market bilateral relationships currently in effect between individual pairs of economies (Singapore-New Zealand. US-Singapore, US-Chile, and so forth), opening up traffic and route rights among signatories and expanding the opportunity for cross-border financing of carriers. Importantly too, it will allow small carriers to obtain the necessary investment to expand their operations. 

The agreement promotes the development of airline networks and enhances competition by eliminating discriminatory ‘doing business’ obstacles to international operations, reducing restrictions on pricing, tariffs, distribution channels, currency conversion, employment and other day-to-day business activities. By eliminating the confusing overlay of individual national regulatory restrictions, it streamlines air services operations and, importantly passenger and cargo services to customers. 

Canada

1.9 General

1.9.1 Government Structure

Government Type: confederation with parliamentary democracy

Administrative Divisions: 10 provinces and 3 territories*: Alberta, British Columbia, Manitoba, New Brunswick, Newfoundland, Northwest Territories*, Nova Scotia, Nunavut*, Ontario, Prince Edward Island, Quebec, Saskatchewan, Yukon Territory*

Legal System: based on English common law, except in Quebec, where civil law system based on French law prevails; accepts compulsory ICJ jurisdiction, with reservations

Parliament: bicameral Parliament or Parlement consists of the Senate or Senat (a body whose members are appointed to serve until reaching 75 years of age by the governor general and selected on the advice of the prime minister; its normal limit is 104 senators) and the House of Commons or Chambre des Communes (301 seats; members elected by direct popular vote to serve five-year terms). 

1.9.2 Policy Direction

Canada was the world’s fifth largest trader in 2001, accounting for 5.5% of total world exports and 4.5% of world imports. The Canadian economy is one of the most trade-oriented economies in the world, with trade as a share of GDP being 45% for exports and 40% for imports
. Trade with the United States accounts for 85% of Canadian exports and 66% of imports.

Canada is generally considered to have an open and transparent trade regime. The WTO has noted that Canada’s trade regime ‘is amongst the world’s most transparent and liberal.’ Similarly, the OECD has argued that Canada ‘…enjoys a deserved reputation as one of the most liberal and transparent markets in the world.’

Canada considers multilateral, regional and bilateral trade initiatives to be mutually reinforcing The WTO is seen as the foundation for trade policy and commercial relations, while APEC is viewed as an important forum through which to pursue its own liberalization and secure increased access to foreign markets
. Alongside multilateral and regional initiatives, Canada has entered into several free trade agreements (FTAs), notably those with Chile, Costa Rica, Israel, Mexico and the United States, and is exploring links with other countries. 

Canada undertook a major program of trade and investment liberalisation in the 1980s and 1990s. MFN tariffs have been reduced on a large array of products with the average MFN tariff declining to 6.8%. Approximately 90% of imports enter duty free. (McGuire 2003) Simplified customs procedures have been introduced both to facilitate trade and reinforce border security. The rules relating to foreign investment have been relaxed. The Canadian economy is open to foreign investment, although some restrictions apply in areas such as finance, telecommunications and transport (see below). Canada maintains a transparent government procurement regime.  New legislation on competition policy, which came into force in 2002, extended the powers of the Canadian Competition Tribunal. 

Market access in Canada’s services sector has been substantially liberalised over the past twenty years. However, Canada’s WTO GATS schedule contains a number of reservations relating to foreign direct investment, financial, telecommunications and maritime services. There are barriers to foreign ownership of airlines and cabotage provisions in the airline sector (see below).   

In common with other areas of services, transport policy has been substantially liberalised in recent years. The twin principles of competition between modes and user pays were cornerstone of the National Transportation Act 1967. The National Transportation Act 1987 (NTA) was designed to introduce an era of greater competition, less regulatory intervention and more innovative transportation services, most particularly in the railway sector. The NTA included mechanisms to encourage both intermodal and intra-model competition. Government sanctioned collective rate-making (published tariffs) was eliminated and confidential contract and competitive access provisions were introduced. Whilst the Canada Transportation Act 1996 (CTA) continued the trend of deregulation and commercialisation, the Report of a Review Panel of the Canadian Transportation Act 1996, released in 2001, agreed with the general thrust of transport policy but drew attention to the trade-offs between efficiency and other goals in arguing for a rebalancing of policy (Canada Transportation Act Review Panel, 2001).  In February 2003, Transport Minister David Collenette released Straight Ahead: A vision for transportation in Canada. This strategic planning document sets out the government’s objectives for a ‘safe and secure, efficient and environmentally responsible, transportation system’. Straight Ahead argues that the Canadian transportation system should remain largely market driven, reaffirms the commitment to commercialisation and divestiture of government-owned transport infrastructure, while committing the Government to fostering better environmental performance from the transportation sector.(Straight Ahead: A Vision for Transportation in Canada, 2003).

1.10 National

1.10.1 Road 

While the provision of roads and regulation of road transport services in Canada is primarily the responsibility of provincial and territorial governments, a 1954 Supreme Court case gave responsibility for extra-provincial highway transport to the federal government. 

Reform of the trucking industry came with the Motor Vehicle Transport Act 1987. Entry into the extra-provincial trucking market was made easier with the substitution of a ‘fitness’ entry test for the earlier ‘public convenience and necessity’ test. Rate regulation was discontinued and restrictions on existing licenses (relating to specific commodities or specific routes) discontinued.

We note that NAFTA included an agreement to liberalize the trucking market as between Canada, Mexico and the United States, providing for access to ‘all’ Mexican states by US and Canadian carriers as well as access to Canada and US by Mexican carriers in 2000. Full implementation of this agreement has not been achieved.

Regulation of the Canadian bus industry continues to the present day.

1.10.2 Rail

Entry Requirements

The Canadian rail industry has experienced major structural changes since the mid 1980s. In the early 1980s approximately 90% of rail track was owned by Canadian National (CN) and Canadian Pacific Railroad (CPR). As a result of rationalization, including abandonment of unprofitable branch lines and sale of track to short line operators, Class I operators now own only 65% of total trackage. 

As the Report of the Canadian Transportation Act Review Panel notes (Vision and Balance, June 2001), the impact of trade liberalisation following the Canada-U.S. and North American free trade agreements accelerated North American economic integration, spurring Canada-U.S. trade, and playing a lead role in Canada’s economic expansion. In the 16-year period from 1980 to 1995, north-south rail tonnage grew by 59% compared to a mere 15% increase in total Canadian railway tonnage (Statistics Canada 1996). The importance of north-south rail movements continued in the FTA and NAFTA period (1990 to 1995) when north-south rail tonnage grew by more than 31% while overall Canadian tonnage increased at a slower rate (13%).
 The evolving route structures of CN and CPR reflect the economic and regulatory trends. Both railways have pursued strategies to strengthen their position in the U.S. market and create onward links into Mexico. For example, CN’s 1998 merger with Illinois Central Railroad gave the Canadian carrier access to a major North-South rail corridor. CN and CPR have become integrated corporations on a continental scale. Transborder traffic and traffic moving within the continental U.S. now account for about half their total revenues. 
The economic regulation of the rail sector in Canada falls within the jurisdiction of the Rail and Marine Branch of the Canadian Transportation Agency.
Railways under federal jurisdiction must have a certificate of fitness. The sole criterion for obtaining the certificate is demonstrating that adequate third party liability insurance is carried.  

Canadian railroads were subject to intrusive economic regulation until the mid 1980s.The post-1985 era was one of substantial deregulation. The National Transportation Act 1987 introduced reforms including access provisions, rate setting, rail network rationalization and dispute resolution.  The Royal Commission on Passenger Transportation 1992 recommended VIA Rail operate on a commercial basis. The CN Commercialization Act 1995 removed restrictions prohibiting foreign ownership of CN shares, although foreign ownership was restricted to 15%. The Canada Transportation Act 1996 focused on the development of short line railways and cost reduction of Class I carriers through rationalization. Prescriptive price regulation  of Western grain rail transport was lifted in 2000.. However, rail operators involved in carrying this traffic are still subject to price regulation via a revenue cap mechanism. This limits profitability and may have the effect of deterring new entry into the trade.

More generally, under the Canada Transportation Act 1996 rail companies are obliged to maintain public tariffs. While tariffs are not subject to approval by the Canadian Transportation Agency, an aggrieved shipper can challenge them. In this case a dispute resolution procedure would be activated under the auspices of the Agency

The Act also provides for confidential service contracts between carriers and shippers. The majority of rail freight now travels under confidential contract relating both to price and level of service being provided. 

1.10.3 Maritime

Shipping operations

Ownership

The Canadian government does not own or part own any shipping lines. No limitations based on ownership or registration are placed on vessels participating in Canada’s international trades.

Registration Policies

Internationally trading vessels can be registered on the Canadian register if they are owned by a Canadian, or if they are owned by a foreign corporation and:

· that corporation has a subsidiary incorporated in Canada

· or the vessel is managed by a Canadian ship management company.

There are no restrictions with respect to the age, size or place of build of vessel, but the registration of demise chartered vessels is not conveniently provided for: Transport Canada’s Registration Guide notes that ‘registration of … a bare-boat charter vessel … is a comparatively rare and complicated event’.

Crewing

Canadian registration does not place on the owner any obligations with respect to the nationality of the crew or place of operation of the vessel. However, only certificates of competency issued in Canada would be accepted on Canadian ships and no certificate of competency shall be granted unless the holder is a Canadian citizen or permanent resident.

Tax Concessions

Canada does not offer income tax concessions on income from international shipping.  

Cabotage

The ability of foreign vessels to participate in the carriage of Canadian coastal cargoes is restricted by the Coasting Trade Act.
Pursuant to the Coasting Trade Act, foreign or non-duty paid ships may only engage in coasting trade in Canadian waters under a licence issued by the Minister of National Revenue. Before a coasting trade licence is issued, the Coasting Trade Act requires the Canadian Transportation Agency (Agency) to determine whether or not a suitable Canadian ship is available to perform the activity or offer the service described in the licence application, and to advise the Minister of National Revenue accordingly.

The intent of the Coasting Trade Act is primarily to protect the interests of owners or operators of the Canadian merchant fleet. The legislation also provides Canadian users of marine services access to an international fleet where suitable Canadian or non-duty paid ships are not available to perform a coasting trade activity.

The Coasting Trade Act thus prohibits foreign or non-duty paid ships from engaging in Canadian coastal trades unless it can be demonstrated that no suitable Canadian vessel is available. This effectively restricts domestic shipping to Canadian registered vessels, owned and operated by Canadian domiciled companies and using Canadian crews. Vessels must either be built in Canada or, if built abroad, have paid a 25% import duty on the full vessel price.

Shipping Conferences

The activities of shipping conferences in Canada are regulated by the Shipping Conferences Exemption Act (SCEA). The Canada Transportation Agency is responsible for the administration of the SCEA.

The SCEA, first enacted in 1970 and periodically renewed, exempts certain shipping conference practices, including agreements on prices and sharing of capacity, from the provisions of the Competition Act. To be eligible for the exemption granted by the SCEA, shipping conferences must file certain documents with the Agency. These include a copy of the agreement that sets out the aspects of service and pricing that the shipping lines have agreed to carry out jointly. Conferences must also file a copy of all common tariffs, and file notice of any tariff increases at least 30 days before raising the tariff.

In general, recent amendments to the Shipping Conferences Amendment Act have contained provisions promoting competition. For example, the 1987 amendments: restricted the exemption from the provisions of the Competition Act to conference and interconference agreements (i.e. independent ocean carriers were excluded from the exemption); restricted loyalty contracts to less than 100% of a shipper’s cargo; allowed for service contracts; contained a provision allowing independent action on rates; and excluded intermodal rates from the exemption.
 Thus the stance adopted by Canada parallels that of the United States.

The Report of the Canadian Transportation Act Review Panel (2001) recommends that the Canadian Government make clear its commitment to the eventual elimination of liner conference exemptions from competition law and that it actively pursue multilateral agreement to do so.
 However, the February 2003 transport policy statement Straight Ahead – a Vision for Transportation in Canada merely notes that Transport Canada will ‘monitor the impact of the Shipping Conferences Exemption Act, 2002, and its effect on competition.’

Ports and Ancillary

Port Ownership

Under the Constitution Act of 1982 (formerly the British North America Act of 1867), ports and harbours are federal responsibilities. Prior to port reform, Canada's 369 commercially oriented ports were a diversified, multi-layered and loose-knit mixture of Crown corporation ports (Canada Ports Corporation), harbour commissions, Transport Canada's public harbours and port facilities, and private industrial harbours. The common element among public ports is their link to the federal government through various statutory reporting relationships to the Minister of Transport. 

The port sector was substantially reformed by the Canada Marine Act. Under this Act, 18 Canada Port Authorities (CPAs) were created. These CPAs include the seven local port corporations, eight harbour commissions, and three CPC divisional ports. Other ports may seek CPA status if they meet the criteria outlined in the Act. Whilst the CPAs are required to operate on a ‘quasi-commercial basis’, they are paradoxically required to operate as ‘not-for-profit’ organizations. They enjoy a high degree of operational autonomy, but their scope of activity is limited to ‘port activities related to shipping, navigation, transportation of passengers and goods and storage of goods’ and other activities deemed necessary to support port operations. They are, however, specifically empowered to ‘enter into arrangements with any person for facilitating traffic to, from or within the limits of the port’.

The intent behind the Canada Marine Act 1988 was commercialization and decentralization of government operations in an attempt to secure the benefits of commercially driven business decision-making in organizations previously run by government.  However, it is debatable whether the shift in corporate structure outlined above will be sufficient to bring about the expected benefits. Critics have pointed out that the adoption of a ‘not-for-profit’ corporate model (i.e. CPA ports operate as cost minimizers rather than profit maximizers) may limit their ability to attract sufficient funds to maintain investment in infrastructure. It has also been argued that, given the fact that Ministers have the power to appoint Directors of such ports, Directors may have a greater allegiance to the Minister to whom they are accountable than to port users.    . 

The remaining commercial ports are being divested to the provinces, municipalities, local groups, or the private sector with 34 remote ports continuing to be administered by Transport Canada. 
Provision of Port and Ancillary Services

Port services in most Canadian ports are undertaken by private sector operators. However, the licensing and contracting powers of the Port Authorities may serve to restrict entry into this sector. Maritime services may also require a licence from either the CTA or Transport Canada. 

The provisions of pilotage services in Canada is restricted to the four pilotage authorities, each of which is a Crown Corporation, and each of which is restricted to a geographical area defined under the Pilotage Act. 
 

Under GATS, Canada has committed itself to market access and national treatment in the areas of customs clearance, freight forwarding, container station and depot services, and storage and warehousing. There is a limitation involving a commercial presence requirement for licensed customs brokers. 

Access to Port and Ancillary Services

Canada has made commitments under GATS to the provision of non-discriminatory access to and use of the following port services: towing and tug assistance; provisioning, fuelling and watering; garbage collection and ballast waste disposal; emergency repair; lightering and water taxi services; ships agencies; customs brokers; stevedoring and terminal services; surveying and classification services. In addition, Canada undertook to provide non-discriminatory access to and use of transport services for the purpose of onward forwarding of cargo.
1.10.4 Air

Air Operations

International Air Services Licensing

Canadian and foreign airlines must hold an international scheduled or non-scheduled licence issued by the Canadian Transportation Agency (CTA) in order to operate services to and from Canada. Licences are granted to foreign scheduled airlines that are designated by their governments to serve Canada and to Canadian scheduled airlines designated by the Canadian government to serve foreign countries (both must meet other Canadian regulatory requirements, especially technical and safety requirements).  

Air Services Agreements

Market entry for scheduled international air services to and from Canada is determined through bilateral air services agreements.   Canadian policy has favoured the designation of a single Canadian carrier to serve a destination until such time as the route generates more than 300,000 one-way, origin-destination passengers annually.  Canada has also adopted a ‘use-it or lose-it’ approach. 

Air services between Canada and the US have been liberalised.  The 1995 Open Skies Agreement with the US allowed for:

· Unrestricted cross-border services (i.e. under the agreement Canadian and US airlines operate with no restrictions on capacity, frequency and aircraft size);
· Canadian carriers were provided with a limited number of slots at congested O’Hare Airport in Chicago;
· The process of approval of Canada-US fares was liberalised;
· Canadian and US airlines able to operate unrestricted cross-border cargo service.
Canada-US air travel was further liberalised in 2001 with the expansion of pre-clearance services at Canadian and US airports.

The Report of the Canada Transportation Act Review Panel recommends further liberalisation of Canada’s international aviation market through a number of specific actions:

· The government should enter into negotiations with the US and Mexico aimed at the creation of a North American Common Aviation Area in which carriers from Canada, the US and Mexico would compete freely; and 
· The government should more actively pursue Canada’s interest in a more liberal international environment for air services through the WTO and APEC.
The recent strategic planning document, Straight Ahead: A Vision for Transportation in Canada, notes that ‘the government is not prepared at this time to give foreign carriers unrestricted access to Canada’s international market as a matter of policy, out of concern for the impact on the Canadian airline industry.’
 However, the government acknowledges the benefits that have flowed as a result of the 1995 agreement with the US and argues that ‘where the government sees net benefits for Canada, it will seek a similar result in bilateral air negotiations with other partners.’

International Air Services Licensing

Canadian and foreign airlines must hold an international scheduled or non-scheduled licence issued by the Canadian Transportation Agency (CTA) in order to operate services to and from Canada. Licences are granted to foreign scheduled airlines that are designated by their governments to serve Canada and to Canadian scheduled airlines designated by the Canadian government to serve foreign countries (both must meet other Canadian regulatory requirements, especially technical and safety requirements).  

Domestic Air Services

The Canadian domestic aviation market is restricted to Canadian carriers. Foreign investors may hold only 25% of voting shares in a Canadian airline. The Report of the Canada Transportation Act Review Panel (2001) recommended that this limit be raised to 49%.
 The Panel considered two further proposals for unilateral action to introduce foreign competition into the domestic market. The first proposal – ‘modified sixth freedom rights’ – would allow a US carrier to fly passengers from one point in Canada to another via a US hub (e.g. Toronto to Vancouver via Minneapolis). The second proposal was to allow 100% foreign owned domestic carrier, along the lines of Virgin Blue in Australia. We note that the recent strategic planning document, Straight Ahead: A Vision for Transportation in Canada, having acknowledged the argument that competition might be enhanced were foreign airlines, entrepreneurs or investors able to establish or purchase domestic air operators, nevertheless concludes that ‘In the government’s view…now is not the appropriate time to undertake this step.’
 

The Canadian domestic airline industry has been substantially deregulated. The National Transportation Act 1988 removed most domestic economic regulation (entry, pricing controls, as well as licence restrictions on frequencies, routes and types of aircraft) in Southern Canada, whilst retaining it in Northern Canada and in international air services.

The acquisition of Canadian Airlines International by Air Canada (1999) created doubts concerning the ability of the domestic airline industry to give Canadian consumers high-quality service at reasonable prices. Legislation that took effect in July 2000 sought to address some of these concerns:

· Amendments to the Canadian Transportation Act gave the Canadian Transportation Agency increased powers to monitor prices on monopoly routes and to oversee terms and conditions of carriage;

· Amendments to the Competition Act gave the Competition Bureau additional powers to address airline-specific anti-competitive acts and to ensure potential entrants have access to essential facilities (notably, landing slots and terminal access).

Since the demise of Canadian Airlines International, several smaller carriers have attempted to enter the market. WestJet, Western Canada’s discount carrier, which began operations in 1996, has recently extended its services to Eastern Canada. Canjet, which commenced services in Eastern Canada in 2000, was taken over by Canada 3000 in 2001.  

The Competition Bureau has received several complaints about predatory pricing by Air Canada. On 5 March 2001, the Competition Bureau applied to the Competition Tribunal for an order prohibiting Air Canada from engaging in anti-competitive practices directed against low cost carriers WestJet and Canjet. The application was made under the abuse of dominance provisions (section 79) of the Competition Act. The Bureau sought an order prohibiting Air Canada from operating flights on routes in Eastern Canada at fares below its avoidable costs.

Whilst these carriers offer real options for passengers, they have not significantly affected Air Canada’s position as the dominant domestic carrier.  Air Canada estimates suggests that in 2001 the carrier had a 90% share in travel agency sales, and a 74% share of domestic seat capacity.

Airports
Ownership

In Canada, the majority of certified airports are owned by federal, provincial or municipal government.
 In 1994, the government adopted a National Airports Policy whereby it set out to commercialize most federally owned airports by 2000.  Under the policy airports are classified into:

· The National Airport System;

· Regional and local airports;

· Small airports; and

· Remote airports.

Under the National Airports Policy government continues to own the National Airport System while divesting operations to not-for-profit operators.  Ownership of regional, local and small airports will be divested by sale. Private entity implemented to build and operate a third terminal at Pearson International Airport in Toronto on a long-term lease basis.

Air Navigation Services

Canada’s Air Navigation System consists of area control centers, airport control towers and flight service stations. NAV Canada, formed in 1995, assumed responsibility for the Canadian air navigation services. In late 1996, NAV Canada was privatized. NAV Canada is a self-funded, not-for-profit organization that charges fees for services provided. The Minister for Transport continues to oversee safety aspects of NAV Canada’s operations.

1.11 Sub national

1.11.1 Road 

Road Transport Operations

The regulation of motor carriers is covered under relevant provincial and territorial legislation.  

Entry Restrictions

Freight transportation by motor carrier is generally free of economic regulation. However, permits are required to operate a trucking operation, and the province of Quebec requires for a commercial presence in the region where the trucking permit applies.  

Varying degrees of economic regulation are maintained in most provinces over scheduled and charter intercity bus service and federal legislation allows these rules to apply to carriers in federal jurisdiction. Provincial or municipal authorities also have rules governing licences for taxi services. Canada’s GATS commitments refer to limitations for bus services including ‘provincial public convenience and needs tests’. 

Cabotage 

Only Canadian incorporated companies employing permanent residents as drivers and using Canadian-built or duty paid trucks and trailers may provide trucking services between points in Canada.

1.11.2 Rail

Ownership

Some Canadian provinces are involved in the ownership of rail operations (e.g. Manitoba and Newfoundland).  

Foreign ownership and control

Some provincial railway companies impose a residential requirement on railway directors.

Chile

1.12 General

1.12.1 Governmental Structures

Government Type: Republic

Administrative Divisions: 13 regions (regiones, singular - region); Aisen del General Carlos Ibanez del Campo, Antofagasta, Araucania, Atacama, Bio-Bio, Coquimbo, Libertador General Bernardo O'Higgins, Los Lagos, Magallanes y de la Antartica Chilena, Maule, Region Metropolitana (Santiago), Tarapaca, Valparaiso 

Legal System: based on Code of 1857 derived from Spanish law and subsequent codes influenced by French and Austrian law; judicial review of legislative acts in the Supreme Court; has not accepted compulsory ICJ jurisdiction

Parliament:

Bicameral National Congress or Congreso Nacional consists of the Senate or Senado (48 seats, 38 elected by popular vote and 10 appointed (all former presidents who served 6 years are senators for life); members serve eight-year terms - one-half elected every four years) and the Chamber of Deputies or Camara de Diputados (120 seats; members are elected by popular vote to serve four-year terms) 

1.13 National

1.13.1 Road

Only companies with real and effective domicile and incorporated under laws of the following countries can provide international land transportation between Chile, Argentina, Bolivia, Brazil, Peru, Uruguay, and Paraguay. Furthermore, in the case of foreign juridical persons more than half of the capital and the effective control of such juridical person must be in the hands of nationals of these member states in order to obtain a permit to provide international land transportation services.

Domestic transportation services are reserved to Chilean interests. Foreign individuals and foreign juridical persons are expressly debarred from providing local transportation services and participating in any form in undertaking such activities within the Chilean territory.

Domestic ground transportation service providers are subject to a registration and licensing process. Service providers must be registered with the National Registry (Registro Nacional) by means of an application submitted to the Regional Ministerial Secretary for Transport and Telecommunications (Secretario Regional Ministerial de Transportes y Telecomunicaciones). In the case of urban services, the request must be submitted to the Regional Secretary (Secretario Regional) of the area where the services are to be rendered and, in the case of rural and inter-city services, in the region where the applicant resides.

There appears to be some form of quality certification in place. The APEC Individual Action Plans note that ‘Suppliers of services will be subject to evaluation by the competent authorities in which they must certify compliance with the requirements that ensure competent performance in the sector’. We have so far been unable to obtain further details of the operation of this requirement.  

Motor vehicles with foreign licence plates may enter Chile on a temporary basis. Chile has adopted the ‘Convention on Highway Traffic’ signed in Geneva in 1949. Vehicles entering Chile in a manner consistent with this Convention may travel freely on Chilean territory for the period established in the above-mentioned Convention, provided that they meet the requirements established by Chilean law.

Chile recognises international driving licences or certificates issued by a foreign country pursuant to the Geneva Convention. Drivers of vehicles with foreign licence plates who hold international driving licences may be required to present to the competent authorities documents proving that the vehicle is duly authorised for traffic (in addition to the documents that authorise the holder to drive).

The main regulations in this area are established in:

· Supreme Decree 212, Official Gazette, November 21, 1992

· Decree 163, Official Gazette, January 4, 1985

· Supreme Decree 257, Official Gazette, October 17, 1991

· Law 18.290, Official Gazette, February 7, 1984

· Supreme Decree 485, Official Gazette, September 7, 1960, Geneva Convention

1.13.2 Rail

The provision of railway services in Chile is open to competition through a system of concessions. The Concessions Law of the Ministry of Public Works establishes a legal framework for the provision of concessions, which are let through a concession contract signed after a competitive bidding process. Under this concessions contract, ultimate ownership of the rail track remains with the State, but private companies are responsible for the construction, conservation and management of the railway. In principle, the costs of the concessionaire are paid by user charges. However, the bidding guidelines allow the State to guarantee a minimum income). Foreign companies are free to compete on an equal basis with local interests in bidding for concessions, and the institutions in charge vary for each service.
1.13.3 Maritime 
In the past, Chile has protected its international maritime transport operators through cargo reservation arrangements. A process of deregulation began in 1979. This was modified in 1985 to allow Chile to apply cargo reservation policies in its trade with those countries – all South American – which themselves applied cargo reservation. The Merchant Marine Decree of 1990 opened up the Chilean maritime industry to competition, and cargo reservation laws were gradually withdrawn during the 1990s. There are now no market access or national treatment limitations to international maritime cargo movements in Chile. However, the Merchant Marine Commission is in charge of ensuring that the principle of reciprocity is enforced.  
The maritime transport services sector has been fully privatised, with the exception of one company. The market share of the state-owned maritime transportation company (TRANSMARCHILAY) is of minor importance, since the company operates solely in the fjords of Chiloé. Another state-owned maritime transportation company, EMPREMAR, was privatised in 1996.

The Under-Secretary of Transportation, inter-alia, regulates and surveys international transport and cabotage. Cabotage- defined as ‘the transportation of passengers and cargo on seas, rivers and lakes between points on the national territory and between such points and naval artefacts installed in territorial waters or in the Exclusive Economic Zone’ - is reserved to Chilean vessels.
It is however possible to obtain a waiver of this restriction. Foreign shipowners may undertake cabotage when the cargo exceeds 900 tons if they have participated in a public tender, convened by the user with adequate notice. The Maritime Authority may also authorise the loading of cargoes of less than 900 tonnes onto foreign merchant vessels if no Chilean cargo is available. The requirement that cabotage be carried out by Chilean vessels is not applicable to cargo from or bound for the province of Arica.
A review of cabotage restriction is reportedly in progress. According to World Cargo News:

The Chilean government is conducting a study into opening cabotage to foreign flag shipping in order to stimulate domestic shipping and encourage a shift from road to sea. The country's long, thin shape lends itself to coastal shipping, but the market is widely considered to be underdeveloped
. 

The General Directorate of the Marine Territory and Merchant Marine is in charge of safety at sea, and grant licences to crew members. The State does not intervene directly in the activities realised by maritime transportation companies; it does not fix tariffs and does not assign routes.

Liberalisation of the Chilean port sector began in the 1980s. As early as 1990, ECLAC was reporting very significant benefits from privatisation and the introduction of competition in stevedoring operations in the ports of Chile. ECLAC reports estimates that, without the increase in productivity that result from these sources over the decade of the 1980’s, expansion of Chilean port facilities to accommodate increased national trade would have required investment of in excess of US$500 million. The study concludes that:

The Chilean port experience demonstrates that the major obstacles to such modifications are not the lack of modern technologies or funds for investments, but an unresponsive port administration and a workforce which is over dimensioned and unproductive.

Congress approved a new Port Law (Law Nbr. 19,542) in December of 1997. It mandated the conversion of the ten state-owned ports, previously managed by Emporchi (Chilean Port Authority), into ten independent companies. These newly independent companies were made fully responsible for the management, development, financial administration and assets of the ports, but are still owned by the state. In 1997, the two major West coast container ports of Valparaiso and San Antonio were restructured as Chile’s first two stand-alone port authorities.
  The law also authorised the port companies to grant 30-year concessions to private parties to develop, operate, and manage individual ports. Most of the former Emporchi ports have now been concessioned, in a process in which bids were accepted from foreign as well as Chilean companies.

In order to fly the national flag, the Captain of the ship, its officers and crew must be Chilean nationals. Chile does however recognise qualification issued in other countries for officers on national vessels, and the Maritime Authority can authorise the hiring of foreign personnel on a temporary basis if this is considered essential. This waiver does not apply to the Captain who, at all times, is required to be a Chilean national. Since towage can only be undertaken by vessels flying the Chilean flag, this restriction implies that all harbour tugs are also exclusively crewed by Chilean nationals.
Nationality restrictions also apply to shipping agents or representatives of ship operators, owners or Captains. Irrespective of whether they are individuals or legal entities, agents are required to be Chilean nationals.

1.13.4 Aviation

Chile’s international aviation market is regulated by bilateral agreements. Rights to operate international air services to and from Chile are granted on the basis of reciprocity. Commercial traffic aircraft not operating on a regular basis are not permitted to carry passengers, cargo or mail in Chilean territory without prior authorisation by the Civil Aeronautics Board (Junta de Aeronautica Civil).  

The principle of reciprocity also applies to the recognition of the qualifications of foreign air crew. However, in order to work as crew members on aircraft used by a Chilean aviation company, foreign aviation staff shall be required to first obtain an appropriate Chilean licence.

Restrictions also apply to the importation of overseas registered aircraft, which can stay in Chile more than 30 days if expressly authorised to do so by the General Directorate of Civil Aeronautics (Dirección General de Aeronautica Civil).  

The main regulations in this area are established in:

· Law 18.916, Official Gazette, February 8, 1990, Aeronautic Code

· Decree Law 2.564, Official Gazette, June 22, 1979, Norms on Commercial Aviation

· Supreme Decree 624, Official Gazette, January 5, 1995

· Law 16.752, Official Gazette, February 17, 1968

· Decree 34, Official Gazette, February 10, 1968

· Supreme Decree 102, Official Gazette, June 17, 1981

· Supreme Decree 172, Official Gazette, March 5, 1974

· Supreme Decree 37, Official Gazette, December 19, 1991

· Decree 234, Official Gazette, June 19, 1971

1.14 Sub national

No restriction on trade in transport services resulting from Government action at the sub national level in Chile have so far been identified.

People’s Republic of China

1.15 General

1.15.1 Governmental Structures

Government Type: Communist state 

Administrative Divisions:

23 provinces (sheng, singular and plural), 5 autonomous regions* (zizhiqu, singular and plural), and 4 municipalities** (shi, singular and plural); Anhui, Beijing**, Chongqing**, Fujian, Gansu, Guangdong, Guangxi*, Guizhou, Hainan, Hebei, Heilongjiang, Henan, Hubei, Hunan, Jiangsu, Jiangxi, Jilin, Liaoning, Nei Mongol*, Ningxia*, Qinghai, Shaanxi, Shandong, Shanghai**, Shanxi, Sichuan, Tianjin**, Xinjiang*, Xizang* (Tibet), Yunnan, Zhejiang. Note - China considers Taiwan its 23rd province; see separate entries for the special administrative regions of Hong Kong and Macau

Legal System: 

A complex amalgam of custom and statute, largely criminal law; rudimentary civil code in effect since 1 January 1987; new legal codes in effect since 1 January 1980; continuing efforts are being made to improve civil, administrative, criminal, and commercial law.

Parliament:

Unicameral National People's Congress or Quanguo Renmin Daibiao Dahui (2,979 seats; members elected by municipal, regional, and provincial people's congresses to serve five-year terms) 

1.15.2 General Comment

The PRC is large and complex entity, with a complex of mix of delegation of authority and centralisation of control that can be difficult for foreign companies to understand. This is exacerbated by a strong reliance on administrative decisions based on judgements calls regarding the consistency of individual foreign investment proposals with broader development policies rather than ‘black letter’ law decisions. Preparation for WTO admission appears to have led to considerable clarification of policies at the national level.

1.16 National Level

1.16.1 Road Sector

Road Infrastructure

The Asian Development Bank reports that:

Traditionally, road construction has been the responsibility of the public sector, with construction undertaken by government and the provinces. Some provinces have set up specific departments to manage expressway construction, although these are always subservient to the province for revenues…..
Government used to be strongly against tolls, but it is now supportive and developing policies for tariff setting, provision of tax exemption during the debt service period etc. Almost all expressways in PRC now collect tolls. Operations are complex, involving government and provincial corporations. The tolls vary by location and project.

Road funding in the PRC is currently complex and somewhat unclear, with involvement of both central and provincial governments as well as the private sector. This lack of clarity may act as a deterrent to foreign participation on road construction and operation.

The Government has recently announced a massive investment program in infrastructure, has developed a framework (for build-operate-transfer (BOT), corporatisation, concessioning, leasing and Implementing Rules and Regulations which are intended to ‘open China’ to foreign investors. Rules on Administration of Foreign Investment in Road Transport were jointly promulgated by the Ministry of Communications (MOC) and the Ministry of Foreign Trade and Economic Cooperation (MOFTEC) on 20th November 2001, and effective as of the same date. The Provisional Regulations of the Ministry of Communications of the People’s Republic of China Governing the Review and Approvement of Applications for Foreign Investment in Road Transport promulgated on 11th November 1993 were repealed simultaneously.  

This new and nationally uniform legal framework is intended to clarify the rules for foreign investment in road construction and operation and reduce non-tariff barriers in this sector. The framework still requires a potential foreign investor to obtain approvals from both provincial and central governments. However, as the principal and immediate actor under the framework is the provincial government, the details of the framework are discussed under the section dealing with sub national measures.

Road Transport Services

A number of restrictions are placed on foreign investment in road transport services. All foreign investment in the sector must be approved by the Ministry of Communications, and of the ‘competent foreign trade and economic cooperation department of the State Council’. The Ministry of Communications website list the following conditions that must be met by foreign investors:   
· ‘At least one of the main investors must be an enterprise with more than 5 years of experience in road transport services in China
· Share proportions of foreign capital shall not be more than 49%
· 50% of the registered capital of the enterprise shall be used in the construction and renovation of passenger transport infrastructure
· Vehicles put into operation shall be coaches of middle-and –above classed.’
In addition, there is a general requirement that all foreign investment in road transport services sector must conform to the road transport development policies of MOC, and satisfy the qualification requirements made by MOC.

Approval for foreign investment in road transport services is not permanent. A time of limit of 12 years – extensible to 20 years where more that 50% of the total investment is in transport infrastructure ‘such as passenger or goods stations and depots’. However, approval can be renewed for further periods of up to 20 years is the business is ‘in compliance with industrial policies on and development plans of road transport industry, and … has passed operation qualification (quality and credibility) assessment’.

Approval is also required for a foreign investor to exit from the road transport industry:

To suspend, withdraw or terminate a business, a foreign-invested road transport enterprise shall go through the relevant formalities forthwith at MOC, the competent foreign trade and economic cooperation department of the State Council or their authorised department and the industry and commerce administrations.
 

1.16.2  Intermodal and Internal Transport

Although the strict State monopoly on inland transport activities in China was removed as long ago as 1984, lines and freight forwarders wishing to conduct their own intermodal operations still face very significant difficulties.  Foreign freight forwarders licensed to trade in China must be in partnership with Sinotrans or COSCO.  The number of lines with the right to operate freight services is also limited, and essentially restricted to US and European Community lines.  American President and Sea-Land gained the right to offer freight forwarding services in 1994, following intervention by the FMC
 The EC subsequently negotiated similar rights for EC carriers.

Foreign carriers without fully licensed branch offices in China are required to use Penavico, Sinotrans or another local agency
. 

These issues continue to attract the attention of US Federal Maritime Commission, as indicated in the recent report from the ci-online new service.

The US Federal Maritime Commission is continuing its investigation into allegations of unfair restrictive practices in China’s ports and intermodal trade. The probe, launched as part of the 1998 Ocean Shipping Reform Act’s impact study, will reach its three-year anniversary in August, when it is due for further consideration. 

During the course of the investigation, the FMC has expressed ‘serious concerns’ about reports of restricted access to ports and inland China from sources that include the US senate, the departments of transportation, state and commerce, as well as shipping lines and NVOCC’s. 
One complaint concerns a requirement that US carriers must use agents who are affiliates of Chinese state-owned shipping

There are concerns also about inconsistent and unpredictable application of regulations in China. The main issues are with the bureaucracy rather than specific constraints. Road, rail and barge services are available for on-carriage of cargo, but these frequently go wrong. Changes made in line with WTO principles do not reach down to operational level, and misunderstanding or misapplication of regulations make problems difficult to resolve. 
1.16.3 Maritime

Port Sector

The ports were formally under the control of the Ministry of Communications but in 1984, the major ports were placed under the control of the municipal governments. Since that time, many ports have been partly privatised, almost always with a foreign partner in a joint venture arrangement. Under regulations established in 1985, foreign companies were allowed to own a majority share in the joint ventures, but in 1994 this was restricted to a minority share. At the same time, the period of the operating agreements was limited, generally to 20 years.

Port Management, Port Privatisation, Port Charges

In China, the Ministry of Communications controls port charges
.  This is considered by informed observers to have lead to charges being largely unrelated to the costs incurred in a particular port.  Joint venture concessions for the development of port facilities are often exempted from these controls.

This has been mitigated to some extent by greater private sector participation in Chinese ports.  Particularly where a BOT scheme is involved, privatisation forces an alignment between costs and charges at the particular facility involved.

The lack of effective competition between port terminals, and the inability of the ship operator to select its preferred terminals, are both factors that increase costs to shipping lines. With respect to Shanghai:

Shipping lines cannot nominate through which of several terminals their vessel will be processed. The berth is allocated and there is therefore little contestability and tariff rates must be accepted. This leads to inflexibility and extra cost to both ship operator and potentially, the cargo owner. Once again, it was stressed however that the increased costs are on a low base, so in total terms the costs are not a material issue. {Industry source contacted during interview program}.

This provides opportunities to distort competition between foreign and domestic suppliers in both international shipping and port services.

More details on the management of port privatisation in China are given in the section on sub national measures.

International Shipping

Ownership Issues

In China, there are three main international container shipping lines (all state owned): COSCO, Sinotrans, China Shipping Group.  

COSCO has historically been the Chinese governments main vehicle for participation in the international maritime trades.   It entered the Australian trades in the early 1980s as a low cost operator, and was regarded by established lines as unfair competition, since it was alleged to be in receipt of a significant State subsidy.  COSCO has increasingly sought and gained acceptance from established shipping operators, and is now a member of the Australia/North & East Asia Trade Facilitation Agreement.  However, rumours of hidden subsidies and non-commercial discounting persist.

For some years, COSCO operated a South East Asian service as well as its original East Asian operation.  However, this service was abandoned when trade and rates fell on that route in the late 1980s.  It now maintains a weekly independent service to China from the East Coast of Australia, and a weekly service to Japan and Taiwan in conjunction with Taiwanese line Evergreen.

Sinotrans was originally a freight forwarding company that, until 1984, had an effective monopoly on China’s international cargo movements.  Under the planning system that operated until this date, Sinotrans (the state forwarder) had arranged shipment for state agencies, while COSCO operated the ships. When this monopoly was relaxed, Sinotrans was also permitted to diversify, and did so by entering into international shipping in its own right.  Sinotrans does not operate in the Australian trades.

China Shipping Group (CSG) is the youngest of three main companies.  It was formed in 1997 through a Government-instigated merger of the country’s three largest domestic ship owners, Shanghai Shipping Group, Guangzhou Shipping and Dalian Shipping
. It dominates domestic container shipping market with 70% market share, and has expanded rapidly to build up a significant international network, including a service in the Australia-East Asia trades.  This service has recently been integrated with the ANSCON services to this area.

The combinations of public ownership of the major shipping service providers, a general lack of transparency in government financial transactions, and a lack of publicly available accounts prepared to international accounting standards makes it virtually impossible to make precise comments about the extent of government support for national ship operators in China.  The documentary evidence upon which to base such judgments does not appear to exist.   Under these conditions, there are many opportunities to distort the competitive environment in a way that acts as an effective barrier to trade in maritime transport services.

This potential is increased by the fact that State companies also control the flow of cargoes.  Although the exclusive control of foreign trade ceased, as noted above, in 1984, the linkages between State-owned enterprises and the national carriers remained strong.  As late as 1993, it was report that Cosco’s market share was c50-60%, including 70% of liftings for China’s State-owned industries
.  

Registration on international liner services

The Government of China exercise control of entry into international liner shipping services through a registration process.

Recent changes
 have made this process much more transparent (the requirements for registration are clearly spelled out and published), and the terms in which the process is described seem to suggest that, if the application is in order, registration will be virtually automatic.  However, the registration process requires the applicant to specify a range of matters that would, in a fully liberalised environment, be entirely matters for commercial decision, and which the operator would therefore be free to change at short notice.  These include:

· The particulars of the vessels under operation
· The description of the intended shipping lines, shipping schedules and ports of call along the shipping lines 
· The freight tariff.
Vessel Registration

Vessel registration requirements in China are quite simple and inflexible:

· Ships registered in China ‘shall be owned by Chinese nationals or by Chinese legal persons  

· The investment of the Chinese partner in a vessel belonging to a Chinese-foreign joint venture ‘shall not be less than 50% of the total’, and all vessels operated by the joint venture must fly the Chinese flag

· Ships flying the Chinese flag ‘shall be manned by Chinese citizens.’ Where it is necessary to employ foreign seafarers, their employment must be approved by State Council. 

China does not operate a second register
.

Management and Control of Joint Venture Companies

Where a joint venture between Chinese and foreign interests is established in order to operate international shipping services, there is a requirement that both Chairman and Managing Director are appointed by the Chinese side.
Restriction on the Taiwan Straits Trade
There has been progressive liberalisation of the restrictions on cross-Strait trade, but significant restrictions on shipping services across the Taiwan Straits remain:

· Commencing in 1990, approved tramp vessels flying foreign flags were permitted to transport cargoes between China and Chinese Taipei providing that the vessel called en route at a third port, typically Hong Kong, Ishigaki (Japan) or Busan (Korea). Liner cargoes between the PRC and Chinese Taipei had to be physically transhipped at a third country port prior to 1997.

· In January 1997: Taiwan Straits Shipping Association and the Beijing-domiciled Association for Shipping across the Taiwan Straits agreed on a protocol for Taiwan Straits trade. This distinguished between two types of cargo: transhipment cargo (i.e. PRC cargo that originated from or was destined for a third country handled through Kaohsiung’s ‘offshore centre’ facility); and PRC exports to Chinese Taipei (and v.v.).

· Vessels carrying transhipment cargoes are allowed to sail between Fuzhou and Xiamen in the PRC and Kaohsiung in Chinese Taipei without an intermediate port call providing that their cargo originates in or is destined for a third country or countries and is transhipped within Kaohsiung’s ‘offshore centre’ facility. Transhipment at Kaohsiung is based on the ‘no entry, no customs’ principle. Container traffic handled by Kaohsiung’s Offshore Transhipment Centre has built up rapidly

· Ships deployed in the transhipment trade must be controlled either by Chinese or Chinese Taipei domiciled companies, but are required to fly the flag of a third country. This requirement excludes global shipping operators such as Maersk and Sea-Land from participating in the trade. Carriers wishing to participate in the trade to obtain a licence from Beijing’s Ministry of Transport and Communications; and 

· Cargo originating in China and destined for Chinese Taipei  (or vice versa) is required to be routed indirectly, i.e. via a port located in a third country (typically Hong Kong for traffic to/from the south and central regions of China and Busan for traffic to and from northern China).

· Foreign owned container vessels calling at Kaohsiung, for example, are not permitted to sail directly from there to a mainland Chinese port (or v.v.). They must call en route at a third port, such as Hong Kong. This ruling even applies when a vessel carries no cargo consigned from Kaohsiung to mainland Chinese ports (or v.v.). 

Port Access Issues
The ability of foreign lines to access Chinese ports remains restricted by various licencing requirements.  

In 1996, Chinese Government issued guidelines on the necessary procedures for any foreign ship owning subsidiary already based in China opening additional subsidiary or branch offices. The guidelines require:

· Foreign shipping lines pay their registration capital of US$120,000 in full

· A foreign carrier’s existing Chinese subsidiary must have been operating for at least a year

· Existing foreign shipping companies’ subsidiaries already provide regular service to/from the port where they want to set up their new office
 

The last two requirements in particular have effectively frozen the attempts of new foreign shipping lines to gain access to Chinese ports.  They may also inhibit the decisions of established operators to suspend calls at particular ports; for fear that it will be difficult to re-introduce them later.

There is indirect evidence of other restrictions on port access, including discriminatory charging.  The China/UK bilateral shipping agreement, for instance, provided for:

· Removal of discriminatory fees at Chinese ports

· Agreement that UK shipping lines could apply to Chinese authorities to open branch offices and market their own services in China

· Access for UK shipping lines to Chinese ports and Chinese cargoes on the same basis as other foreign lines where such countries have similar bilateral agreements with China (Most Favoured Nation)

The ship owner’s real choice is also in practice very limited:

Shipping lines cannot nominate through which of several terminals their vessel will be processed. The berth is allocated and there is therefore little contestability and tariff rates must be accepted. This leads to inflexibility and extra cost to both ship operator and potentially, the cargo owner. However because the increased costs are on a low base, in total terms the costs are not high. {Industry source contacted during interview program}

There also restrictions on how a line can use its access to a port.  In particular, there are limitations on transhipment in Chinese ports: lines are required to collect the cargoes at the port of origin.

A major constraint on shipping lines is the ban on transhipment within China. As an example, large numbers of containers are being barged from Guangdong Province to the more expensive Hong Kong terminals, bypassing cheaper ports. Even moving empty containers poses major problems, forcing lines to ship them out of China and other units back in to satisfy imbalance problems. Following dropping of the Qinghai call by our line, cargo that logically could be transhipped on feeder vessels through Shanghai is now routed via Bussan, Korea. {Industry source contacted during interview program}

Quantitative restrictions on cargo carriage  

The US/China agreement provided for parity in bilateral liner cargo carriage (including both export and import of commercial cargoes), ensuring vessels of each nation at least 33% of cargo. The explicit purpose of this 10-year agreement, which expired in 1998, was to enable US carriers to access bilateral trade cargoes under Chinese government control
. 

Restrictions on the number of ports that may be accessed

China has historically been inclined to restrict the number of ports of entry for a range of reasons, ranging from considerations of national security through to a desire to avoid excessive dependence on international feeder services. Whatever the purpose, the effect of imposing such restrictions is to limit the ability of foreign shipping lines to participate in the Chinese market.

However, there has been considerable liberalisation, and the range of ports open for international trade in China has increased dramatically over the last two decades. 

Agency and Related Services

Approval and registration procedures also apply to the provision of ship’s agency and related services. Approval of the Ministry of Transport is required for foreign operators of international shipping services to establish representative offices within Chinese territory. These representative offices are prohibited from engaging in ‘profit-making business activities’. Approval is also required for the establishment of joint ventures or wholly foreign enterprises to offer ‘such routine services as canvassing of cargoes, issuance of bills of lading, settlement of freight and signing of service contracts for their owned or operated vessels’
.

Domestic Shipping

All coastal routes in China are reserved for Chinese national operators, and towage services are also reserved for Chinese operators.  As far as we have been able to ascertain, there is no provision for any waivers from this arrangement. 

1.16.4 Air

International Aviation

Market access for scheduled international services is determined through bilateral Air Services Agreements. China at present has 85 bilateral agreements. Designated foreign international airlines may operate their entitlements using aircraft wet-leased from a third country aircraft, subject to their compliance with safety requirements.
Market access arrangements for non-scheduled services are somewhat less clearly defined: there are ‘determined on the case-by-case basis mainly taking into account the market needs.
’ 
Ownership of Chinese Aviation Companies

New regulations on ‘Provisions on Foreign Investment in Civil Aviation Industry’ has come into force as of August 1, 2002. CAAC reports that ‘according to the provisions, the scope of foreign ownership in China's civil aviation industry in enlarged, a variety of modes of foreign investment is allowed, the proportion of foreign ownership is increased while the management power of foreign owners is enhanced’. 

Foreign investment in Chinese airlines is permitted up to a limit of 49% in total, with the stake of a single foreign investor limited to 25%. Foreign citizens are allowed to hold the post of Chairman or General Manager of Chinese airlines or airports.

Ancillary Operations

Foreign interests are permitted to participate in the ownership of aircraft maintenance and repair companies in China. However, as in many other sectors, this participation must be by way of a joint venture company.
Airports

Foreign companies may also participate in airport ownership in China, once again through joint venture companies. It is a requirement that the Chinese interests hold a controlling proportion of the shares of such companies, and joint venture companies are not permitted to own air traffic control systems.

The ADB reports plans to contract with private entities to develop and operate eight airports through BOT schemes, and a joint agreement to build and operate a new airport in Haikou.  The level of foreign participation in these initiatives is not specified.

Principal Relevant Laws and Regulations

Master law instrument;
· Civil Aviation Law of P. R. China
Principal regulatory Instruments:
· State Council Order No. 288: Basic Rules for Navigation of P. R. China
· CCAR Chapter 60: Employment of Foreign Air crew 
· CCAR Chapters 71, 73, 75, 77, 79: Airspace Automisation and Management
· CCAR Chapter 119: Non Scheduled International Services Provided by Foreign Carriers
· CCAR Chapter 129: Foreign Aircraft Operational Certification and Airworthiness Inspection
· CCAR Chapter 221-II: International Tariff
· CCAR Chapter 276: Dangerous Goods Transport
· CCAR Chapter 293: Wet Leasing of Foreign Aircraft
· CCAR: Chapter 299: Sales Agents
Partial Privatisation

 Concession or BOT Schemes
Under a concession or build-own-transfer (BOT) contract, a private entity finances, builds or modernises a facility before operating the facility and gaining revenue from the operation. After a Certain period, ownership of the facility transfers to the government. There is often some overlap between BOT schemes and long term management contracts as in both cases investment is required from the private entity.

1.17 Sub national

1.17.1 Road Sector

Provincial Government plays a major role in the road sector. Provinces often impose tolls on road users at irregularly spaced toll plazas. The legal status of such toll collections is unclear, as is the manner in which toll levels are established. If such tolls comprise a significant share of provincial revenue, it may provide incentives for provincial governments to discourage the development of an open market in road provisions.

Increasingly, expressway financing has moved from central to the provincial authorities, which access private funds and foreign capital markets. While all projects must also ultimately be approved by the Ministry of Communications, provincial governments are the first point of contact, and only after schemes have received the approval of the provincial authorities are they submitted to the MoC.

ADB reports:

Cities are treated differently and are under different jurisdiction. Expressways are more difficult to develop in urban areas for the usual right-of-way reasons, but both Shanghai and Guangzhou have a ring road system, and Beijing has a tolled expressway to its airport.

Most of the concessionaires for privately financed toll roads have been based upon joint ventures with public entities. These may be foreign-owned, equity joint ventures or cooperative joint ventures. The latter is most common, allowing flexibility in the allocation of rights and obligations between the local and foreign partners.

An application from a foreign investor to establish a road transport enterprises must be submitted to the competent communications department of a municipality in which the proposed enterprise is to be located. Subsequent significant changes to the structure or operations of the enterprise (including extension of activities to include the provision of road transport services) are also subject to the approval of the communications department of the municipality. The municipality must then forward details and comment to the parallel organisation at the provincial level, which will then submit them to the MoC. It is appears that the assessment criteria to be used are specified only in very general terms:

Foreign investors investing in road transport service shall be in compliance with the road transport development policies of MOC, satisfy the qualification requirements made by MOC, and be in compliance with the road transport development plan of the competent communications department of a province, where the proposed foreign-invested road transport enterprise is located.
Adverse comments at any level of the process could be sufficient to block the application.

Once approval in principle is granted, the enterprise must prepare and submit additional documentation, including a feasibility study, again via provincial authorities, the Ministry of Foreign Trade and Commerce (MOFTEC), which will then decide to grant or not grant approval to proceed. If approval is not granted, the reasons for the decision must be provided in writing. However, there does not appear to be any standard avenue for appeal against the decision. 

On receipt of approval from MOFTEC

The applicant shall, within 30 days from the date of receipt of the approving certificate for the foreign-invested enterprise, acquire operation permit for road transport service from the competent communications department of the province, where the proposed enterprise is located, with the approving document of project proposal and the approval certificate, and start road transport service operations in accordance with the verified business scope after completing the industrial and commercial registration according to law.
1.17.2 Maritime Sector

Since 1984 responsibility of most of China’s ports has lain with provincial governments.

The larger ports have been corporatised as financially autonomous port authorities but still under the jurisdiction of the municipal government. The operations of the individual port terminals are often assigned to management companies. These companies are state-owned enterprises and are often nothing more than wholly owned subsidies of the authorities.

The port authorities frequently take part in joint venture agreements with international companies. The ADB Reports that: 

These joint ventures lease the land and facilities from the authority and invest in equipment and

new facilities. In some cases these joint ventures have been able to establish a monopoly in the port and considerable control over the ports within the region. As an example, Shanghai Port Authority and Hutchinson Whampoa Ltd. own and operate the Shanghai container facilities through a terminal agreement that guarantees nearly all of the container must be handled through their facilities. This has led to the development of new ports upstream in order to provide competition. At the same time, HIT also operates one of the three container terminals in Shenzen, the Yantian Container Terminal, as well as other terminals in Gaolan, Jiuzhou, and Jiangmen. The Port of Singapore is operating the Dalian container terminal in joint venture with the Dalian Port Authority. The joint venture agreements allow the terminals to set fees, which are different from the central tariffs established by the Ministry of Communications. In the case of Shanghai, the tariffs are about 50 percent higher.

The government has considered privatization of the ports but has not acted. One of its problems is whether to float ports as single companies or to break them up into competing terminals and float them as separate companies

Hong Kong, China

1.18 General

1.18.1 Governmental Structure

Government Type: Special administrative region of China 

Administrative Divisions: none (special administrative region of China)

Legal System: based on English Common Law

Parliament:  Unicameral Legislative Council or LEGCO (60 seats; 30 indirectly elected by functional constituencies, 24 elected by popular vote, and 6 elected by an 800-member election committee; members serve four-year terms) 

1.18.2 General Comment

Hong Kong’s development as one of Asia’s major  ports has been premised on an extremely open attitude to trade in services. Special administrative region arrangements are designed in part to ensure the continuation of these policies in Hong Kong.

ADB Reports:

The involvement of the private sector in infrastructure provision is not forced by funding imperatives, and the case for PSP is less compelling than it might be, given the absence of inefficiency of the bureaucracy. Rather, the Hong Kong, China view is that the private sector should be used where it can best deliver services and that where this is not possible, Government should be made more efficient - e.g., through creating government corporations. This is decided pragmatically. 
1.19 Road

1.19.1 Road Infrastructure Provision

Private sector participation in road infrastructure development in Hong Kong is well established. In the roads sector the government has followed two different approaches to PSP:

· Management contracts.
· BOT contracts.
Hong Kong has over 25 years experience with major road sector BOT projects. These projects comprise three harbor crossings, one land tunnel, and one land tunnel combined with Route 3.

The Hong Kong, China bidding process is transparent and follows on from the Government feasibility study and preliminary design. The Hong Kong process led by the Government, through a series of Comprehensive Transportation Studies (CTS), updated every five years. These determine future strategy and project priorities. However, projects can also be identified by the private sector.
For a priority project deemed suitable for private financing, a detailed project brief and conforming design is produced. The upcoming bidding is advertised widely, and foreign companies are encouraged to participate in bidding subject to clear rules:

· Investors must build the facility to a fixed cost and within a fixed time

· The shareholders must guarantee revenue in the first 5 years.

· Investors must fund their equity - and be joint-and-severally liable.
1.19.2 Road Transport Services
Bus Services

Franchise arrangements exist for bus services. The franchise grantees are required to at all times during the franchise period, maintain a proper and efficient public bus service. Bids for bus franchises are open to both domestic and foreign firms on equal terms. There is a requirement that majority of the directors of the grantees of the franchises shall be ordinarily resident in Hong Kong irrespective of their nationality.
Public Light Bus (PLB) and Taxis
The number of PLB licences issued is restricted, with the number required subject to regular review. Bids for PLB licences are open to both domestic and foreign firms on equal terms. For taxis, licences are issued by public tender as and when necessary, taking into account the capacity of road systems and the demand for taxi services. There is no predetermined number of licences. The holding of taxi licences and their transfer are open to all, domestic or otherwise.

1.20 Rail

1.20.1 Heavy Rail

Railways in Hong Kong are built and operated by the Kowloon-Canton Railway Corporation (KCRC), a statutory entity wholly owned by the Government, and the MTR Corporation Ltd (MTRCL), a substantial minority share of which has been privatised through a public offering in October 2000. MTRCL has been granted a 50-year franchise to operate the Mass Transit Railway in June 2000. Opportunities for new entry by foreign firms appear limited.

There are no market access restrictions on the ability of multimodal transport operators, general and bulk shipping lines, shippers, and intermediaries, to rent or lease railway carriages and related equipment for inland forwarding of cargo. 
1.20.2 Light Rail

Peak Tram is constructed and operated by a private corporation, the Peak Tramways Company Limited under the Peak Tramway Ordinance (Cap. 265). Other Tramways in Hong Kong are constructed and operated by a private corporation, the Hong Kong Tramways Limited under the Tramway Ordinance (Cap. 107).

1.21 Maritime

1.21.1 Port Sector

The port of Hong Kong, China is comprised of a number of private terminals as well as an array of public wharves. Mid-stream operations undertaken by private operators provide an alternative to terminal unloading, and provide possible points of entry to new entrants, foreign as well as domestic. 

The development of the port is under the control of Hong Kong Port Development Board (PDB) - a semi-government entity established in 1990. The PDB provides a forum in which all interested parties (but mainly the private terminal operators) can talk to the Government. 

The Marine Department is responsible for technical supervision of the harbor (Vessel Tracking Management System, navigational aids, pollution control, etc.). A number of port services/facilities including mooring buoys, anchorage, and ferry terminals are provided and managed by the Government to safeguard port users' interests and to ensure the compliance of safety and environmental standards. The Government also regulates and monitors pilotage services.
The development of the container terminals has been led by two government departments - Economic Services and Land. New sites for terminals are offered in response to market demand. 

The container terminals are concessioned as water and land rights under long-term lease agreements (formerly 99 years). The operator is responsible for filling in the area, developing the infrastructure, superstructure and providing equipment. There are currently eight container terminals in Hong Kong, China which handle about 12 million twenty-foot equivalent units (TEU). 

The operators bid for the right to fill in the site and develop the terminal. The bidding is in one of two forms, a private treaty grant or and open public tender. Non-discriminatory procedures are adopted in public tendering processes.
  The development of the initial site at Kwai Chung was through private treaty grant under which three terminals were developed, Hong Kong International, operated by Hutchinson Whampoa, Modern Terminals Limited operated by a consortium of lines, and Asia Container Terminals, operated by Sealand. For subsequent developments, the Harbor Board favored the use of public tender. However, this approach ran into trouble with the development of Terminal 7. The winner of the public auction, HIT, offered twice as much as the other two competitors. This had the effect of giving HIT a dominant position in the market but also raising the cost of operations. The result was an increase in container handling charges, which reduced Hong Kong, China’s market share of trans-shipment cargo (relative to Singapore and Kaohsiung). This loss in market share was made up by the dramatic increase in PRC cargo for which Hong Kong, China became a gateway.

HIT also won the bidding for Terminal 8 but this time in joint venture with Cosco. However, demand continued to outpace capacity and the PDB offered Terminal 9. Since the cost for terminal development had increased so markedly, other potential bidders were effectively shut out of the market. Therefore, the government focused on allocating capacity between the three operators. To do this it again used the private treaty grant in order to avoid having HIT dominant the market.

The development of Terminal 9 involved a lengthy negotiation between the Government and the terminal operators, with the PRC Government also weighing in. The private treaty approach was used because the Government wanted to use Terminal 9 as the basis for rationalising existing operations, to include some free assets such as a new Tsing Yi bridge, removal of contaminated spoil, etc., and to avoid the very high prices paid for Terminal 7. As originally proposed, the terminal was to have two berths for HIT and two for the Sealand-Tsingyi joint venture. Four years after Terminal 9 was proposed, it was decided to give HIT two berths plus a barge berth and Modern Terminals Limited two berths, while Modern Terminals Limited would give two of its berths to Sealand-Tsingyi. This was meant to maintain competition in the market while rationalising the use of existing terminals so that each operator would have contiguous berths.

Recourse to private treaty arrangements, together with the now entrenched position of the major operators, provide potential barriers to trade in terminal services.
1.21.2 Vessel Registration

The Hong Kong Special Administrative Region (HKSAR) is authorised by the Government of the PRC to maintain a separate shipping register and issue certificates using the name ‘HONG KONG, CHINA’.

The Hong Kong Shipping Register is open to any body corporate incorporated in Hong Kong, irrespective of the extent of overseas holdings in that body, and also to any company registered under Part XI of the Hong Kong Companies Ordinance. The effect of these two provisions is to make the Hong Kong register freely available for use by non-nationals. The Register does not place any limitations on registration on the basis of ship type, age, size or place of construction.

There are no restrictions on the nationality or registration requirements for officers and crew serving on Hong Kong ships, and holders of certificates of competency issued by a number of international authorities may obtain licences to serve on Hong Kong ships. These include APEC members Australia, Canada, New Zealand, China, Singapore, Republic of Korea and Taiwan.

Income derived from the international operation of Hong Kong registered ships is exempt from profits tax in Hong Kong.

1.21.3 Internal Waterways Transport

Both franchise and licence arrangements exist for passenger ferry services. The operators are required to maintain proper and efficient ferry service during the franchise/licence period. . There is a requirement that majority of the directors of the grantees of the franchises shall be ordinarily resident in Hong Kong irrespective of their nationality and shall participate actively as directors in the management of the grantee. Bids for both franchises and licences are open to all, domestic or otherwise.

On the regulatory side, to ensure compliance with safety regulations, the Government is responsible for licensing local passenger vessels.  

1.21.4 International Shipping and ancillary services 

Participation

According to the Marine Department:

There are neither licensing nor qualification requirements for both Hong Kong-based and foreign-based companies providing maritime transport services including passenger/freight transportation, rental of vessels with crew, maintenance and repair of vessels, pushing and towing services and other supporting services.
For international transport and maritime auxiliary services, income derived from international operation of ships registered in the Hong Kong Shipping Register is exempted from Hong Kong’s profit tax. However, there are no restrictions that discriminate between foreign companies from different economies or between domestic and foreign companies from meeting the ‘qualified persons’ requirement in respect of the registration of ships under Section 11 of the Merchant Shipping (Registration) Ordinance.
There are no restrictions on foreign direct investment in port maritime services, nor any exceptions to national treatment.  

Liner Conferences

There are no competition or anti-trust laws governing the operation of maritime transport. The Consumer Council has received and investigated two complaints alleging anti‑competitive behaviour by a group of shipping lines providing container services to Hong Kong shippers.
  The complaints relate to the manner in which a ‘Yen Appreciation Surcharge’ (YAS)
 and Terminal Handling Charge (THC) were determined and imposed by competing members of groups of shipping lines; these are known as ‘conference agreements’ a common feature of international shipping. In the case of THC's, for example, the Hong Kong Shippers Council complained that such charges had been set at a uniformly high rate, with the result that Hong Kong shippers were now paying the highest THC’s in the world. But while a comparison of charges for different shipping line agreements between different ports in the region supported the contention that THC’s in Hong Kong, China are relatively high, the Council found it impossible to ascertain the extent to which these charges diverged from competitive market prices. Nonetheless, the Council concluded that in view of their price fixing characteristics, ‘conference agreements’ might warrant further attention by the Government, noting that other comparably advanced economies have a regulatory mechanism to provide ongoing oversight of such agreements and handle competition complaints. In view of the Government's ‘sector-specific’ approach to competition policy, the Council believes that the Port and Maritime Board (PMB), which has jurisdiction over this sub sector, should facilitate negotiations between shippers and lines that have formed agreements, and provide a mechanism for the independent evaluation of the effects of shipping agreements on competition.

1.22 Air

1.22.1 International Services

Scheduled

Scheduled international air services to Hong Kong are\ regulated by a series of bilateral Air Services Agreements. A total of 50 such agreements are currently in force.

An airline based outside Hong Kong and designated by the government of the partner concerned needs to obtain an operating permit from the Civil Aviation Department (CAD) prior to commencing operations. (A Hong Kong based airline would, before seeking designation by the Government, need to obtain a licence from the Air Transport Licensing Authority).  
To provide air services (to and from Hong Kong, China) as a designated Hong Kong airline, an airline must be incorporated and have its principal place of business in Hong Kong, China, and hold an Air Operator's Certificate issued by the Civil Aviation Department. Four airlines use Hong Kong, China as their base:  Cathay Pacific Airways
, Hong Kong Dragon Airlines, Air Hong Kong, and Metrojet Ltd.
 The designated Hong Kong airlines do not have exclusive access to routes or ground handling monopoly, and do not receive subsidies or other type of assistance. In general, only one Hong Kong airline is designated on a given route, and it is usually the airline first licensed by the ATLA for the route. However, under special circumstances more than one Hong Kong airline may be designated on any given route.
  Hong Kong, China has not signed any open skies agreements.
Airlines are required to notify their proposed tariffs to the Government of the HKSAR. In accordance with the provisions of the bilateral air services agreements, the airlines are required to charge only tariffs that have been filed with and approved by the aeronautical authorities concerned.
Hong Kong has registered a commitment to ‘support the implementation of the eight steps for more competitive air services developed by the APEC Air Services Group and the identification of further steps to liberalise air services.’

Non-Scheduled

Applications for charter services for the carriage of passengers or cargo depend on Hong Kong authorities being satisfied that the applicant has reasonably demonstrated that corresponding scheduled services cannot satisfy a genuine demand by providing the service or capacity required. Hong Kong authorities note that this is ‘In conformity with Article 5 of the Chicago Convention’.

In the case of applications made by airlines based outside Hong Kong, the principle of reciprocity is applied. The Hong Kong authorities will grant approval if they are satisfied that the government of the country in which the airline is based would afford no less favourable treatment to a Hong Kong based airline making a similar application.  

Operators of charter services, whether or not based in Hong Kong, require a permit from CAD.
1.22.2 Ancillary and Related Services

Rental of Aircraft with Crew

Rental of aircraft with crew is in general permitted provided that the arrangement does not have the effect of extending traffic rights beyond those specified Air Services Agreement, or making third parties not nominated in these agreements direct beneficiaries of the exercise of those rights. Appropriate arrangements must also be made for the allocation of responsibilities for the operational control and the continuing airworthiness of the leased aircraft.  

Hong Kong authorities note that ‘where appropriate, Hong Kong, China has agreed with individual aviation partners on the inclusion of a provision in bilateral air services arrangements to facilitate rental of aircraft with crew.’

Aircraft Repair and Maintenance

Operators of aircraft repair and maintenance services in Hong Kong have to meet requirements set out mainly in the Air Navigation (Hong Kong) Order 1995 in respect of the experience, equipment, organisation and staffing of the maintenance body. Hong Kong authorities note that ‘the primary objective of these requirements is to ensure flight safety and compliance with the relevant standards and recommended practices of the International Civil Aviation Organisation (ICAO)’. 
The provision of aircraft maintenance and repair services at the Hong Kong International Airport (HKIA) is subject to obtaining a franchise granted by the Airport Authority (AA) following a competitive, open and non-discriminatory bidding process.
Supporting Services for Air Transport

The provision of key supporting services at the HKIA such as aviation fuel supply and ramp handling is subject to obtaining a franchise granted by the AA following a competitive, open bidding process. This process treats domestic and foreign bids on an equal basis

1.22.3 Airports

The Economic Development Branch (EDB) of the Economic Development and Labour Bureau continues to be responsible for air transportation policy and for air services negotiations. The EDB also works with the Airport Authority (AA), a statutory body that operates and maintains the Hong Kong International Airport. The Government is the sole shareholder in the AA but the Board of Directors has autonomy.  
The new airport at Chek Lap Kok opened in July 1998. 

Indonesia

1.23 General

1.23.1 Governmental Structures

Government type: Republic

Administrative Divisions: 27 provinces (propinsi-propinsi, singular - propinsi), 2 special regions* (daerah-daerah istimewa, singular - daerah istimewa), and 1 special capital city district** (daerah khusus ibukota); Aceh*, Bali, Banten, Bengkulu, Gorontalo, Irian Jaya, Jakarta Raya**, Jambi, Jawa Barat, Jawa Tengah, Jawa Timur, Kalimantan Barat, Kalimantan Selatan, Kalimantan Tengah, Kalimantan Timur, Kepulauan Bangka Belitung, Lampung, Maluku, Maluku Utara, Nusa Tenggara Barat, Nusa Tenggara Timur, Riau, Sulawesi Selatan, Sulawesi Tengah, Sulawesi Tenggara, Sulawesi Utara, Sumatera Barat, Sumatera Selatan, Sumatera Utara, Yogyakarta*; note - the province of Irian Jaya may have been divided into two new provinces - Central Irian Jaya and West Irian Jaya; with the implementation of decentralisation on 1 January 2001, the 357 districts (regencies) may become the key administrative units. 
Legal System: based on Roman-Dutch law, substantially modified by indigenous concepts and by new criminal procedures code.

Parliament: unicameral House of Representatives or Dewan Perwakilan Rakyat (DPR) (500 seats; 462 elected by popular vote, 38 are appointed military representatives; members serve five-year terms).

1.23.2 General Comment

Indonesia undertook substantial liberalisation of its transport sector over the period from the beginning of the 1980s through to 1997/8. Liberalisation initiatives have continued more recently, but have been complicated by the general economic stresses under which Indonesia has suffered since the Asian crisis. The has also been a significant movement to devolve responsibility in a number of areas to the provinces, but the recentness of this change means that there is little English language material available on the precise implications for the transport sector or the outcomes for international trade in transport services.

1.24 National 

1.24.1 Road

Road Infrastructure

Toll roads have been in operation in Indonesia since 1978. Between 1978 and 1990, Government financed all toll roads. The state toll road agency Jasa Marga initially operated them, but later took responsibility for financing and construction. After 1990, the Government granted a license to Jasa Marga to develop, construct, and operate toll roads in cooperation with the private sector. Presidential Decree 25/1 987 required that Jasa Marga be involved in all toll road construction.

According to the ADB:

There have been many problems to date, as follows: 

• Uncertainty about tariff adjustments. This has required the approval of the President to every such change, undermining confidence in the revenue stream. 

• Transparency in procurement. Concessions have usually been granted to well-connected parties, and not as the result of competitive bidding. This has distorted the objectives of PSP. 

• Land acquisition. This has been problematic and a major problem. Responsibility for the cost is with Government, yet they have sometimes tried to transfer this to the private sector. 

• The road planning framework has sometimes been weak, and there has not been confidence that the projects identified for implementation are the key priorities. 

• The domestic capital markets for private capital have been small, leaving the government banks and pension funds as the only sources of domestic capital. 

• Privatisation of Jasa Marga. Prior to the crisis, it was the government’s intention to raise substantial funds from this. 

It is now recognised this will not be possible and the role and capitalisation of Jasa Marga are under consideration. 
1.24.2 Road Transport Operations

Passengers Transportations and Freight Transportation are conducted by a mix of: 
· State Owned Companies 
· Privately Owned Companies 
· Cooperatives
· Individual Indonesian Citizens.
Passengers

According to the Government Act no. 14/1992 article stated that no other country is allowed to operate passenger transportation. For freight transportation a foreign company can cooperate with Indonesian entity.
Additionally, Government Act no. 14/1992 article states that no other country may operate passenger transportation in Indonesia. Some relaxation of this restriction has been implemented with respect to cross-border passenger transport Passengers Transportation between Indonesia, Malaysia and Brunei.
Freight

As far we can ascertain, licences must also be obtained for freight transport operations. It is not clear whether freight licences are route-specific. 

Nationality requirements are somewhat less stringent in the freight sector, where joint ventures between foreign companies and cooperate with Indonesian entities are permitted.

Principal Regulatory Instruments

· Road Traffic and Transportation Act no 14 Year 1992.
· Other Operational Requirements;
· Government Regulations No. 41/1993, article 18 

1.24.3 Rail

By law, public railway operations in Indonesia remain the sole province of a Government monopoly. However, some liberalisation to facilitate cross-border operations with neighbouring countries is planned.

1.24.4 Maritime

Ports

The port system in Indonesia has been divided into five geographically based groups, each with a major port and a number of secondary and tertiary ports. 

In recent years, the government has attempted to introduce private sector investment into the ports through a system of concessions for major terminal operation and development. In most if not all cases, the concessions have been structured as joint ventures with either the Government or in the case of an established port with a subsidiary of the port corporation within which the terminal development lies.

In 1998, Indonesian Government partially privatised two of Indonesia’s four state port corporations.  Pelabuhan Indonesia II manages 12 commercial ports in West Indonesia. Pelabuhan Indonesia III controls 40 commercial ports in Central and Eastern Java, Bali, Nusa Tenggara, and Kalmintan.  Hutchison Port Holdings now has a 51% stake in Jakarta International Container Terminal (JICT), operator of the two main terminals in Tanjung Priok.  It also has a 48% stake in the Koja Terminal in that port.

In 1999, P&O ports acquired a 49% stake in PT Terminal Petikemas, the main terminal operator in Indonesia’s second port, Tanjung Perak (Surabaya).  As with HPH in Tanjung Priok, its partner is the state-owned port corporation and previous operator (in this case, Pelabuhan Indonesian III).

It is perhaps worth noting that, while the efficiency of Singapore is widely acknowledged, there is some concern at cost and inflexibility at the port that have the effect of increasing costs for Indonesian cargo.

International terminal operators including PSA Corporation and Hutchinson Port Holdings have participated in and been successful in these bids.

At present, there are four major private sector investments in new container handling equipment. 

Shipping Operations

The Indonesian government retains an interest in several shipping operations.

Cargo Reservation

Historically, Indonesia has favoured cargo reservation policies, including the reservation of government cargoes (under Presidential Decree 18-82) and bilateral trade-sharing agreements, including on the important routes to Singapore and Japan.

However, cargo preference policies wound back in late 1980s and 1990s.  Indonesia’s response to TEQ indicates that cargo reservation is now confined to reservation of government and SOE imports, which have to be carried by Indonesian-flag vessels. However, TEQ also notes (TEQ, question 8) that ‘Indonesia has bilateral shipping agreements with Vietnam, Germany and Turkey.’ The nature of these agreements is not specified
. 

Cabotage

Regulation PP17 (1988) reserves coastal trades for Indonesian-flag vessels; provides operating subsidies for vessels used on selected inter-island routes and construction subsidies for vessels used in domestic trades; and requires that crews be Indonesian citizens.

Foreign companies are allowed to participate in coastal trade, providing they do so in joint ventures with Indonesian partners. Government Regulation No. 20 (1994) allows up to 95% overseas investment in shipping ventures
.

In addition, Industrial Shipping Law 1988 allows shipping lines to use foreign flag vessels when local flag tonnage is not available. The legislation stipulates that when time charters extend beyond six months, 50% of the chartered vessel’s crew must be Indonesian nationals. However, according to Containerisation International, the rules have been circumvented by the replacement of one chartered vessel with another at the end of the six months period
.

With these exemptions, the policy does not appear to have been effective in reserving domestic cargoes for Indonesian owned and flagged vessels. Despite cabotage, foreign flag tonnage plays a major role in Indonesian coastal shipping.  In 1997 foreign flag vessels carried 52% of coastal tonnage, compared to 35% in 1985
. 

Vessel Registration

Vessels registered in Indonesia must be owned by Indonesian citizens or a company ‘existing under the Law of Indonesia’.  However, foreign investment requirements for shipping companies in Indonesia are quite relaxed.

Indonesia does not have a second register
. 

Principal regulatory instruments.

Shipping Services

· Shipping Act No. 21/1992
· Government Regulation No. 82/1999, Paragraph 9, indicated that Foreign Shipping company which conduct the shipping activities to and from Indonesia ports opened for international trade is obliged to appoint Indonesia shipping company as its general agent to supply maritime agencies services.
· The Ministerial Decree No. 33/2001 was issued on 4 October 2001, regarding the implementation and arrangement of shipping business
Port Services
· Shipping Act No. 21/1992
· Government Regulation No.69/2001
· Ministerial decree No. 26/1998
· Ministerial Decree No. 53/2002
Air

Indonesia is in the process of revising Civil Aviation Act No. 15 of 1992 ‘to meet the international development in civil aviation industry toward liberalisation’.

Air Services

A licence to operate scheduled and non-scheduled international and domestic air services requires licences to conform with the relevant provisions of the Civil Aviation Act No. 15 of 1992, Civil Aviation Safety Regulation (CASR) 121 (scheduled) and 135 (non-scheduled), and other regulations.

Scheduled international air services are conducted in accordance with a series of bilateral and multilateral Air Service Agreements. Operators of non-scheduled services do not require Government approval to advertise services for sale to the public. However, Operators of non-scheduled services may only provide three categories of non-scheduled services: ITC, Affinity Group and Own Use Charter.

International airlines are not permitted to carry cabotage traffic.

Market access arrangement under IMT-GT (sub-regional cooperation) air services agreement is being liberalised. Indonesia has implemented:

· Multiple airlines designation
· Third party code sharing is allowed on case by case basis and provided that the third party airlines has traffic rights on the respective route(s)
· Double disapproval tariffs regime on case-by-case basis.
Application for a licence to operate scheduled and non-scheduled commercial air services operate minimum two aircraft. 

Foreign ownership of international and domestic airlines is permitted up to a limit of 49%.
Ancillary and supporting services

Foreign airlines are free to establish its representative’s office in Indonesia’s territory whether as on-line service, or designated general sales agent as its commercial presence in Indonesia.
Airports

All public airports in Indonesia are developed and managed of airports for the public services by the Government (small airports), Government or by State-owned enterprise responsible for the operation of groups of airports (Angkasa Pura I for Eastern Indonesia and Angkasa Pura II for Western Indonesia).
Liberalisation of the airports sector is reported to be in process - long term leasing of 58 airports to private entities ‘following national legislature passing a bill to allow these leases’. There are also reported to be plans for a  joint development agreement with a private entity for a new airport in Medan. No information is at present available on the process by which these opportunities will or have been assigned, or the eligibility of foreign companies to participate in them.

Principal regulatory instrument
· Civil Aviation Act No. 15 of 1992
· Government Regulations on Air Transport No. 40 of 1995
· Government Regulations on Flight Safety No. 3 of 2000
1.25 Sub national

1.25.1 Road

Road Transport Operations

A licence to operate a bus, which operates only in one province, must be obtained from the local provincial authority. 
Japan

1.26 General

1.26.1 Governmental Structure

Government Type: Constitutional monarchy with a parliamentary government

Administrative Divisions: 47 prefectures; Aichi, Akita, Aomori, Chiba, Ehime, Fukui, Fukuoka, Fukushima, Gifu, Gumma, Hiroshima, Hokkaido, Hyogo, Ibaraki, Ishikawa, Iwate, Kagawa, Kagoshima, Kanagawa, Kochi, Kumamoto, Kyoto, Mie, Miyagi, Miyazaki, Nagano, Nagasaki, Nara, Niigata, Oita, Okayama, Okinawa, Osaka, Saga, Saitama, Shiga, Shimane, Shizuoka, Tochigi, Tokushima, Tokyo, Tottori, Toyama, Wakayama, Yamagata, Yamaguchi, Yamanashi.

Legal System: Modelled after European civil law system with English-American influence; judicial review of legislative acts in the Supreme Court; accepts compulsory ICJ jurisdiction, with reservations.

Parliament: bicameral Diet or Kokkai consists of the House of Councillors or Sangi-in (252 seats; one-half of the members elected every three years - 76 seats of which are elected from the 47 multi-seat prefectural districts and 50 of which are elected from a single nationwide list; members elected by popular vote to serve six-year terms) and the House of Representatives or Shugi-in (480 seats - 180 of which are elected from 11 regional blocks on a proportional representation basis and 300 of which are elected from 300 single-seat districts; members elected by popular vote to serve four-year terms) 

1.26.2 General Comment

Concerns have been raised by the WTO Secretariat about the adequacy and effectiveness of competition policy in relation to other service sectors as deregulation proceeds, notwithstanding the recent strengthening of competition laws and their enforcement. In particular, several sectors, notably maritime and air transport, are exempt from the Anti-Monopoly Act.

1.27 National Level 

1.27.1 Road

Road Transport Operations

Freight

TEQ response suggests that foreign firms wishing to engage in freight forwarding in Japan may do so providing that Japanese firms have reciprocal rights. The TEQ suggests that there are no market access limitations applying to foreign firms wishing to provide trucking services in connection with ocean transport. Foreign firms are said to participate in both markets
.

Formally, inland transport and freight forwarding operations are governed by the Trucking Business Law (1989) and Freight Forward Business Law (1989) respectively
. While the Trucking Business Law does not appear to exclude foreign operators, the Freight Forward Business Law explicitly gives the Minister discretion as to whether or not foreign enterprises shall be allowed to compete.

Japan has registered Freight transport services and Maintenance and repair services of road transport equipment as exceptions in its liberalisation commitments under GATS.

Passenger

Until recently, entry into the bus and taxi industries was controlled in order to achieve what was viewed as an appropriate balance between supply and demand. However, bills abolishing demand-supply adjustment regulations on omnibus and taxi industry were implemented in February 2002. The implications for foreign participation in these sectors are not clear. 
1.27.2 Rail

Until recently, entry into the rail freight was controlled in order to achieve what was viewed as an appropriate balance between supply and demand. Bills abolishing demand-supply adjustment regulations on cargo railway industry were enacted in June 2002.     
Japan’s registration of freight transport services and maintenance and repair services of transport equipment, as exceptions in its liberalisation commitments under GATS would appear to cover also rail freight operations. These exceptions extend to the rental services of railway transport services.

1.27.3 Maritime

Port Sector
The development of the ports and the setting of tariffs are controlled by the Ministry of Transport. There is a National Ports Council which reviews all development plans. The infrastructure is financed by a combination of central and local government grants.  

Provision of stevedoring services has historically been subject to entry restriction, ostensibly to maintain an appropriate balance between supply and demand. However, at the 12 major container ports, by deregulating the licence systems into the permission systems, the Government have removed these controls. At the other ports, a company to enter the Japanese port transport business market must get a licence which the Government issues under the control over the balance between supply. Japan has noted that ‘To reform the regulations at ports other than the 12 major container ports, Japan started a review and will reach a conclusion by the end of Fiscal year 2003’

All of the ports in Japan are under the control of public port authorities established by the city or prefecture.  

A feature of the Japanese ports operations that brought consistent comment from private sector contacts is the cost, far higher than other ports in the region. Whilst stevedoring is a major contributor to the high costs structure and action is being taken as noted above, the provision of marine services such as pilotage and towage is another area of cost where ostensibly there is competition, but in fact this may not be working as well as it might. 

Pilotage is carried out by individuals licensed by the government authorities, but all are members of a "pilotage association". Whilst in theory, there is no barrier to new entrants to the sector, in fact the start up costs are probably prohibitive, resulting in a natural monopoly situation, a situation reflected elsewhere. The requirement to be part of the "pilotage association" would further inhibit competition. Although ostensibly safety is the main thrust of decisions on provision of pilotage services, users raised suggestions of over-servicing or duplication of services.

A further issue raised was the possible vertical integration of pilotage and other services, in particular towage. The claim was made that, whilst the master is responsible for the safe conduct of the vessel, the advice from a pilot as to the employment of tugs – and how many are to be used - is seldom ignored, even if it is increasingly contested by ship operators. Where tugs are employed by companies connected with the "pilotage association", the perception is that may be inappropriate use of market power. The private sector is understood to be lobbying strongly on these issues.

Shipping Operations

Subsidies

Japan has undertaken a number of initiatives, mainly centring on low-interest finance and tax relief, to reduce the costs faced by Japanese ship owners.  However, the principal target of many of these initiatives appears to have been domestic services.  The US Maritime Administration 1993 Maritime Subsidies notes that $450 million dollars in loans for the financing of domestically constructed vessels was made available through the Japan Development Bank: however, details of the allocation of these funds show that they were entirely devoted to initiatives related to domestic shipping.  

Similarly, the Government of Japan provides financial and technical support to ship owners through the State-owned Corporation for Advanced Transport & Technology (CATT), but this support extends only to domestic shipping operators.  The CATT objective is to ‘promote(s) the modernisation and rationalisation of the merchant shipping fleet through joint ownership with domestic shipping companies; to construct and maintain passenger and cargo ships; and to offer technical support to coastal shipping operators.’  CATT has a government-financed capital of 14.1 billion yen, employs a staff of 135 and controls an operating budget of 64.7 billion yen.  In its present form, CATT was established only in October 1997, but has as its precursor the Maritime Credit Corporation, which had been operating since June 1959.  

A recent initiative that is targeted specifically at the international sector is the International Ship System (1996).  This was introduced to ‘secure the international competitiveness of Japanese ships’ and stop flagging-out. The International Ship System defines those ships vital for a stable supply of international maritime transport services as ‘international ships’. ‘International ships’ receive favourable tax treatment and a favourable crew assignment system, providing that the captain and chief engineer are Japanese citizens
.  However, take-up of these arrangements has been low, largely (it appears) because of difficulties in securing union cooperation. 

Cabotage

Japan Ship Law (1988) excludes foreign-flag vessels from domestic trades
. The restriction is supported and enhanced by industry management arrangements, which effectively give incumbent operators control over the entry of new capacity into the coastal trades.  

The Coastal Shipping Association Law establishes a framework that allows the Japan Federation of Coastal Shipping Associations to adjust the construction volume of coastal cargo ships and oil tankers.  This law prescribes that coastal shipping entities organise shipping associations to carry out coordinating activities and joint services to ensure:

· Order is maintained within the industry through the cooperation of member entities

· The prevention of over-competition by realising appropriate levels of fleet volumes of ships owned by member entities

· Securing stable and reliable ship-borne transport potential by improving the conditions of transactions among member entities.

The coastal shipping industry has organised five shipping associations under the Coastal Shipping Association Law.  These five have collaborated to establish the Japan Federation of Coastal Shipping Associations as their governing organisation.

Containerisation International notes that whereas Japanese lines can use mainline tonnage to move cabotage and feeder cargo between Japanese ports, foreign carriers are prevented from doing so. It notes that the MOT only allows the movement of empty containers on foreign-owned ships if a reciprocal arrangement is in place in the country of domicile of the foreign operator
. Reciprocity agreements are in place with UK and Norway for cargo and passengers under through bills of loading or tickets.

Liner Shipping

In 1999, the Japanese Government reviewed the exemptions granted to liner shipping with the intention of amending the Marine Transportation Law. According to the Japanese Government response to the Transparency Exercise Questionnaire, the Japanese Government has submitted a Bill to the Diet for the Adjustment of the Immunity System from the Anti-Monopoly Law allowing the Ministry of Transport to revise or abolish an individual agreement that does not meet the following criteria:

· That users’ interests are not unduly impaired by the agreement

· That no undue discrimination arises

· That participation in or withdrawal from the agreement is not unduly restricted

· That the contents of the agreement are at the minimum level judging from the purpose of the agreement.
 

Under the amendments, the Ministry of Transport has the power to revoke conference immunity from the Anti-Monopoly Law where:

· Unfair methods of transaction are used

· Substantial limitation of competition unduly impairs users’ interests 

· One month has elapsed after a request by the (Japan) Federal Trade Commission to the Ministry of Transport to execute corrective measures regarding a conference agreement. 
1.27.4 Air

Aviation Operations

Scheduled aviation services to and from Japan are regulated by a number of bilateral agreements.

The carriage of domestic passengers and cargoes in Japan is restricted to dedicated domestic operators.   

Airports

Japan’s airports are some of the busiest in the world, with the Government undertaking significant expansion and development of new facilities to cope with demand.   The major international facility is at Narita on Tokyo’s outskirts.  Other major airports include Tokyo’s Hanaeda, Kansai in Osaka and Nagoya in Chubu.  

From a physical access perspective, initial interviews with the private sector indicated some difficulties with access to storage facilities at airports in some APEC countries. In particular, exporters of perishable products into Japan felt that they had insufficient control over their product as ownership/management of temperature controlled storage within airport precincts precluded proper management of the cool chain, and customs requirements prevented air containers leaving the airports prior to clearance, resulting in delays in product being disseminated. Discussion at both government and private sector level in Japan indicated, however, that changes to the customs requirements meant that clearance can now be carried out at off-airport stores provided these are approved bonded facilities, and the issue has been dealt with. In fact, a level of misinformation to support existing business practices is probably the cause of the current dissatisfaction among exporters, rather than any real barriers. There is certainly a lack of space available to new entrants, but this appears to relate to a very high demand for the limited space available within airports, rather than any regulatory issues. Landing fees are seen as one of the major issues in the aviation sector in Japan.   Landing fees at Narita and Kansai are more than three times higher than New York- JFK, and more than ten times higher than London-Heathrow.

Ancillary services

In its response to the APEC Individual Action plan, Japan has noted:

No restrictions exist in terms of national treatment and market access in the following services related to air transport: Aircraft repair and maintenance services (with a reservation that the number of licences conferred to service suppliers may be limited); Selling and marketing of air transport services and Computer reservation system (CRS) services.

     
1.28 Sub national

1.28.1 Maritime

While port operations in Japan have long been largely conducted by the private sector, port development is largely a public sector activity.  Foreign investment in ports has not been encouraged, although PSA Corporation is involved in a port management contract at the port of Kitakyushu.

The possibility for direct private financing of common-user terminals is precluded under current laws. The ports allow private terminals for handling specialised cargos. They also lease backup area to cargo- handling companies. For the container terminals, they have introduced preferential berth agreements as part of the leases for backup area. The authorities have continued their involvement in the container terminal operations by establishing terminal management companies.

Port operations are performed by private stevedoring companies, many of which are owned by the major shipping lines. Some of the local container terminal operators have expanded overseas, as is the case of Mitsui OSK, Nippon Yusen Kaisha, which also operates in Laem Chabang, Kaohsiung and K Line, which is a partner in International Transport Services in Long Beach and Tacoma. Private companies also provide the other port services including pilotage, towage, warehousing and cargo-handling equipment. (It is understood from comments from commercial port operators during the interview program that private sector operators have been approached for expression of interest in operating a new container facility on the Inland Sea. Although being pursued by provincial government, this may signal a change in government thinking at a national level in this respect.)
1.29 Industry Practice

1.29.1 Road Transport

Despite the absence of formal barriers to foreign participation in road transportation in Japan, the perceptions of industry participants are that barriers to arranging their own inland transport are significant, even insurmountable:

Lines are prohibited (either by law or industrially) from arranging inland transport and issuing through bills. Despite the wishes of the exporter, the importer arranges transport. Lack of control means no control over cost either. Taken in conjunction with the regulated drayage, cost is very high and unavoidable. Contestability and competitive forces do not apply. {Industry source contacted during interview program}

Road weight limits in Japan are also perceived to be an important problem:

... the maximum container weight allowed on Japanese roads is 20.32 tonnes, despite massive change elsewhere and container capacity now generally 30t per TEU. This means single containers on trucks, and additional costs. {Industry source contacted during interview program}

as are regulatory constraints on pricing:

The Japanese Ministry of Transport control the tariff, which is considered highly inflated. Although some direct deals are struck informally, there is no real flexibility or contestability. {Industry source contacted during interview program}

1.29.2 Cargo Reservation/Cargo Reservations

Cargo Preference/Cargo Reservation

Officials of the Ministry of Transport have confirmed that:

· there are no legal or regulatory provisions in Japan that give any general form of preference to Japanese shipping in the carriage of cargoes to and from Japan

· Japan does not have any bilateral or multilateral agreements with other countries that restrict the nationality of vessels that can carry cargoes to and from Japan

· there are no laws or regulations that require that specific cargoes or commodities must be carried, in whole or part, by Japanese vessels

· there are no laws or regulations that place restrictions on the nationality of vessels that may be engaged in the carriage of government cargo, or of cargo shipped on behalf of government agencies, or on cargo financed by Japanese aid, assistance or overseas investment programs
.  

There is nevertheless a widespread perception outside of Japan that Japanese ship owners enjoy a significant advantage in securing Japanese cargoes.  This was borne out to some extent in interviews with the Japan Shippers Association, who expressed a sense of obligation to support Japanese lines. 

Republic of Korea

1.30 General

1.30.1 Governmental Structures

Government type: republic

Administrative Divisions: 9 provinces (do, singular and plural) and 7 metropolitan cities* (gwangyoksi, singular and plural); Cheju-do, Cholla-bukto, Cholla-namdo, Ch'ungch'ong-bukto, Ch'ungch'ong-namdo, Inch'on-gwangyoksi*, Kangwon-do, Kwangju-gwangyoksi*, Kyonggi-do, Kyongsang-bukto, Kyongsang-namdo, Pusan-gwangyoksi*, Soul-t'ukpyolsi*, Taegu-gwangyoksi*, Taejon-gwangyoksi*, Ulsan-gwangyoksi*

Legal System: combines elements of continental European civil law systems, Anglo-American law, and Chinese classical thought.

Parliament: unicameral National Assembly or Kukhoe (273 seats total - 227 elected by direct, popular vote; members serve four-year terms) 

1.30.2 General Comments

In 2000, the WTO Secretariat expressed the view that:

In the period under Review (1996-2000) Korea has undertaken a remarkable opening of the services sector to foreign investment (notably financial, telecommunications, broadcasting, maritime and air transportation)…Efforts have been made to allow more competition and foreign presence in maritime services, and to negotiate open skies agreements. Several distribution-related structural impediments have been removed, and the expansion of electronic commerce has been encouraged.

Nevertheless, despite this significant progress, the Secretariat expressed some residual concerns about Korean industrial structure and its implications for trade liberalisation:

Nonetheless, both the State and the chaebols continue to be involved in several activities (e.g. financial services, telecommunications, railroads, and land development). 

Further, industry interviews found that, even when ownership criteria are met, some issues can develop in relation to day-to-day control of a company. In Korea, whilst the transport sector is generally open to foreign organisations within specific ownership criteria, some difficulty was reported by industry contacts where a foreign national is nominated as the "president" of the company, despite the individual having held senior management and board positions previously with associated companies in Korea. 

1.31 National Level

1.31.1 Road

Road Construction

No information currently available.

Road Freight Services

During the 1980s and early 1990s, foreign companies were not allowed to own trucking operations in Korea, and could not enter directly in contracts with rail hauliers.

In the early 1990s, government announced plans to partially liberalise inland transport markets, allowing foreign shipping companies to offer inland transport services to shippers
. By April 1994, the trucking industry was completely deregulated. 

In its TEQ response
Korea stated that there are now no market access limitations for foreign firms wishing to engage in international logistics, consolidation and freight forwarding in South Korea. No market access limitations apply to foreign firms wishing to provide trucking services in connection with ocean transport, and foreign firms are said to participate in both markets.

1.31.2 Rail

Rail Operations

Rail operations are currently a Government monopoly in Korea, and there are no known plans to privatise of liberalise the rail sector.

Access to rail intermodal services

In a reversal of earlier policy, US and European shipping lines were given the all-clear to contract with the national rail authority for the movement of their containers
.

1.31.3 Maritime

Port Sector

In Korea, the Government continues to play a major role in both port development and port operation. There are a number of separate public entities involved, and the division of responsibilities between them is not always obvious.

The Ministry of Maritime Affairs and Fisheries is responsible for construction of basic port infrastructure. The individual ports are under the control of Port Authorities, which act as landlords. The container terminals are developed by a separate authority, the Korean Container Terminal Authority (KCTA). Under this system, the public ports have been able to provide a highly efficient port operation. However, in recent years, it has had difficulty in providing sufficient infrastructure to meet demand, especially in the main port of Busan. The cargo handling is undertaken by a mix of public and private companies. General cargo is handled by private stevedoring companies. 

 The tight control exercised by the public sector on port development has, in the past, constrained opportunities for foreign participation in Korean port development. However, major new ports developments have been awarded to the private sector, the best examples being the new port at Busan (CSX), and the green fields development at Kwangyung, recently awarded to Hutchison Whampoa. These developments signal a definitive move to private sector involvement, and to the attraction of foreign investors. 

Shipping Operations

The Republic of Korea modified in 1998-1999 its Maritime Transport Act by eliminating the restrictions on ocean-going shipping businesses, the freight filing system, and the prohibition on large shippers from engaging in cargo transport. The procedures and conditions for the vessel's registration were relaxed. Also, foreigners have been authorised, in addition to the pre-existing possibility of joint ventures with 50 per cent participation, to engage in Korea's ocean-going shipping business in the form of mergers and acquisitions or through new establishment. They will also be free to establish branches, the approval requirement having been eliminated. Foreigners may also own and register vessels, provided they establish a commercial entity in Korea.

Government Subsidisation
South Korea has a history of offering support for national shipping operators, both through operating subsidies (under the Maritime Transport Industry Fostering Act and later the Shipping Industry Promotion Act) and though concessional ship financing (through the Korea Development Bank and the Korean Export-Import Bank).

However, recent policy changes have led to the abandonment of the policies, and to liberalisation and deregulation of shipping industry.  OECD notes far-reaching revisions of the new Maritime Transport Act:

· Restrictions on the ocean-going shipping business will be eliminated

· Vessel registration procedures and conditions will be greatly relaxed

· Freight-filing system for liner shipping will be eliminated

· Prohibition of large shippers engaging in cargo transport will be eliminated.

The Shipping Industry Promotion Act was to be repealed at the end of 1998. As a result, ‘the legal basis for direct government support to national shipping companies, including subsidies, would no longer exist.’

Cargo Preference/Cargo Sharing

Like Indonesia, South Korea has a history of extensive cargo preference arrangements.  However, these have been dismantled during the 1990s.  

· The waiver system for liner cargoes was abolished in 1995, allowing foreign carriers free access to the Korean market
. 

· Restrictions on seven commodities reserved for Korean flag vessels under the Designated Cargo System were lifted between 1996 and 1998.
 

· The Designated Cargo System was de facto eliminated as of December 1998
. 

South Korea’s response to TEQ suggests that South Korea did not practice cargo reservation as of 2000. However, TEQ also notes that Korea has shipping agreements with the US, Singapore, Malaysia, China and Vietnam. The nature of these agreements is not indicated
. 
Cabotage

South Korea prohibits foreign-flag vessels from operating in its coastal trades, and offers 
construction and operating subsidies are paid to vessels involved in unprofitable island passenger services.  According to the US Report on Maritime Subsidies , there are no legislative restrictions against hiring foreign nationals to crew domestic vessels.

Some liberalisation of coastal shipping took places during the 1990s.  In particular:

· Competition between Korean shipping companies was encouraged by eliminating barriers to entry;

· Korean shipping companies were allowed to acquire new or second-hand vessels at their discretion.

Vessel Registration

The South Korean Registration Act provides for the registration of any vessel of over 20 tons as a Korean vessel.  However, where such a vessel is foreign owned, the foreign company ‘must be established as a commercial company in accordance with the relevant laws of the Republic of Korea’. A majority of the investment must be Korean, and more than 3/5 of the voting rights must belong to Koreans. The representative director of the company must be a Korean national
.

TEQ notes that the Registration Act is ‘being revised so that any vessel owned by a commercial company established by a foreigner in accordance with Korean laws can be registered as a Korean vessel without limitation.’

International Vessel Register Act (1997) set up a second register. Implementation of the system began in 1998. Any Korean ocean-going vessel of more than 500grt and under 20 years of age may register
. Registered ocean-going vessels will have more flexibility in hiring foreign seafarers and will enjoy tax benefits
.

1.31.4 Air

An issue was raised during the interview program related to landing rights for ad hoc charters. Whilst theoretically, MOCT approve landing rights, interviewees advised that in fact KAL apply for the rights on behalf of other operators. What happens therefore is that if an operator wants to bring in a chartered aircraft, KAL will look to see if they could provide the capacity, and if they decide they could, the application is not progressed. The alternative (as it is understood happened with a consignment of live goats already en route from Australia recently) is that the rights are ultimately applied for and granted, but at high cost, thus undermining the viability of the movement. Other APEC economies manage this system in such a way that national carriers would be consulted in such a situation, but the final decision would be made by the civil aviation authority. Sub National Level

Sub national issues do not appear to be a major issue inhibiting trade in transport services in Korea. There may be some local restrictions of bus and taxi operations, but otherwise regulation of transport services appears to be predominantly the sphere of the national government.

Malaysia

1.32 General

1.32.1 Governmental Structures

Government Type: constitutional monarchy 

Administrative Divisions: 13 states (negeri-negeri, singular - negeri) and 2 federal territories* (wilayah-wilayah persekutuan, singular - wilayah persekutuan); Johor, Kedah, Kelantan, Labuan*, Melaka, Negeri Sembilan, Pahang, Perak, Perlis, Pulau Pinang, Sabah, Sarawak, Selangor, Terengganu, Wilayah Persekutuan.* 
Legal System: based on English common law; judicial review of legislative acts in the Supreme Court at request of supreme head of the federation; has not accepted compulsory ICJ jurisdiction

Parliament: bicameral Parliament or Parlimen consists of non - elected Senate or Dewan Negara (69 seats; 43 appointed by the paramount ruler, 26 appointed by the state legislatures) and the House of Representatives or Dewan Rakyat (193 seats; members elected by popular vote weighted toward the rural Malay population to serve five-year terms). 
General Comments

1.32.2  General Comments 
Malaysian national transport is implicit in the various sections of the 5-year plans, mid-term reviews, annual economic reports, and in the various Government statements on specific issues published in the local media.

Recent thrust of the national transport policy has emphasised infrastructure development, especially building tolled expressways and port facilities. While these initiatives have created opportunities for Foreign Direct Investment (FDI), there is also a strong element of governmental direction in Malaysian transport policy, and this has manifested itself in some instances (for instance, with respect to container haulage) as barriers to trade in transport services. ADB notes that ‘Malaysia’s privatisation has been implemented under strong determination to benefit Bumiputras, by creating large entrepreneurial conglomerates.’ Programs that place a high priority on advancing the interests of specific national groups sit uneasily with agendas of multilateral trade liberalisation.  For example, ownership requires specific board composition and representation by locals (bumiputra) in joint ventures with foreign partners.  However, this is understood to be more in the nature of a guideline by the Foreign Investment Committee than specific regulation. 
1.33 National 

1.33.1 Road

Infrastructure

Malaysia has been a pioneer of private sector funding of road infrastructure in Asia. Investment opportunities that arise from this policy have, however, been very largely confined to domestic interests. ADB notes that:

Government does not provide foreign exchange guarantees, which have not been an issue because virtually all debt has been domestic. Until recently, foreign equity investment has not been allowed. Under liquidity problems this is happening, requiring approval on a case-by-case basis.

Private sector road infrastructure initiatives have received direct and indirect support from Government from a number of sources.

The Government has often not benefited from competition, nor has the investment been without substantial government support…. Government has given support to assist project viability: land, soft loans — repayable after commercial debt is repaid creating long-term finance, and traffic guarantees (on the NSE)

As a result:

The private sector has usually obtained high profits and avoided carrying significant risk. It is the public sector that has carried most of the risk, and has a huge contingent liability - which is now being realized.

It is likely that Government support will be more readily available for projects undertaken by domestic interests, or with strong participation from domestic interests. Even if foreign firms are given access to these opportunities, difference levels of access to Government support could constitute a non-tariff barrier. However, foreign investment in the road infrastructure sector has not normally been possible. ADB notes that the absence of Government guarantees on foreign exchange risk has not generally been a problem because all loans were from domestic sources. It also notes that foreign equity participation had not been permitted in the past, although liquidity pressures in the wake of the Asian crisis have forced some liberalisation.

A further possible non-tariff barrier stems from the nature of the concessioning process.  

Many different government agencies are involved in the process. The Malaysian Highways Authority signs the concession agreement, and is responsible for technical regulation; while economic regulation is the remit of EPU and the Cabinet — who need to approve toll increases (even when their basis may be defined unambiguously in the concession agreement).

The ADB notes that there is little Government involvement in project definition, and a lack of transparency in the bidding process.

There is no BOT law. Rather, the system has usually operated in the following way:

• a project is developed to a pre-feasibility level by a private group, who request a letter of exclusivity from EPU to develop the project EPU reviews the project concept and if the project is approved, a letter of exclusivity is issued

• The project is subject to full feasibility study, and a privatisation proposal developed.

This is submitted to EPU for formal review EPU usually convenes a Technical and a Financial Evaluation Committee, involving the appropriate line agencies.

Concessionaires may proceed to detailed design in expectation of approval, in parallel with negotiation of the concession agreement. This may take 3-9 months.

It typically costs RM 3 million-RM 4 million (US$1 million) to complete this process. Department of the Environment approval is required for an Environmental Impact Assessment and in some cases this has influenced projects.
Road Transport Services

Participation in the inland haulage business in Malaysia is restricted by licence, and was for many years very tightly controlled.  In 1996, Malaysian Government decided not to permit any further companies to enter the container haulage business: the existing five operators considered sufficient
..   In 2000 a review of the policy saw an increase in the number of licensed carriers to 11.  However, a later decision allowed the issuing of a large number of new licences.  

To operate a vehicle in Malaysia requires a license for each vehicle/trailer from the LPKP Department. To enter trucking operations, a permit is required before the licenses can be sought. Discussions with operators suggest that whilst, in theory, it should take 1 to 2 months to get a permit, in practice it often takes much longer – eg. 4 to 5 months. A license should take 1 to 2 weeks but can take 4+. Holding of the permit and licence give a firm the right to register vehicles. The registration process takes a further two to three weeks. It may take two or three more weeks to get the vehicle inspected, particularly if it is a specialised vehicle (we were told that there is only one licensed inspection centre for tankers in Malaysia). Thus a process that could and should take a month to five weeks can take up to six months.

Until recently, the Malaysian government has not actively encouraged the use of modern vehicles with higher payloads. The laws are now changing, with higher payloads now being allowed. Random roadside checking for compliance takes place, with payment for infringement determined on the spot.

New and second-hand vehicles are imported. New vehicles come in either on a built up basis, albeit with 100% duty, or on CKD basis, incurring only 30% duty. Delays in CKD/assembly mean that the models are usually two years old before they reach the road. Imports of second hand vehicles are common, with small operators importing units. These are seldom of the same standard as CBU/CKD, and are low cost making it difficult for a properly managed fleet operator to compete.

Theoretically, there are no national regulatory barriers to cross border operations, although in fact there are restrictions. Malaysian trucks are allowed to enter Singapore, but only to deliver/pick up Malaysian generated or destined freight. Local freight is not allowed to be carried A RM200 levy applies at the border. Singapore operated vehicles can also cross into Malaysia, but only if carrying cargo to PTP (the port of Tanjung Pelapas in Johor Baharu).

Dual plated vehicles can operate into Thailand without barrier. Similarly Thai vehicles can come into Malaysia, theoretically only to deliver Thai generated or destined freight. However, picking up Malaysian domestic movements is widespread. An estimated 20% of vehicles crossing the border are dual plated, the remainder theoretically having to tranship at the border.

Singapore and Thai vehicles wishing to operate in Malaysia must comply with Malaysian regulations, which are stricter than the Thai equivalent but less strict than Singapore. Malaysian border checks to date have been confined to inspection of goods, not the vehicle. There is the ability for DoT inspectors to inspect vehicles on a random basis to check compliance with Malaysian standards.  

ASEAN agreement re vehicle inspection standards 

Under the agreement, yet to be implemented, complying vehicles will be able to operate freely in other ASEAN countries. The ASEAN agreement will allow drivers licensed in one country to drive freely in other member countries.
1.33.2 Rail

The construction and operation of public railways remains a State monopoly in Malaysia.

1.33.3 Maritime

Port Sector

The Malaysian Government has adopted a supply-driven policy for port development. This consists of the following elements:

· Developing and expanding port facilities 

· Enhancing the utilisation of existing port facilities 

· Improving efficiency and productivity of port operations 

· Enhancing port capacity

· Promoting multi-modalism 

· Pushing ahead with port privatisation

· Developing and improving ancillary services 

· Developing and improving landside transportation  

· Enhancing and promoting automation and use of computers in port operations.

Malaysia classifies its ports as major or minor. Six of the seven major ports have been "privatised" (ie. terminal operations and cargo handling have been put out to the private sector.) The exception is the East coast port of Kuala Terengannu.

The strategy outlined in the Seventh Malaysia Plan (1996-2000) makes it clear that foreign equity participation in the port sector has a role to play in the implementation of this policy. The plan envisages, inter alia, ‘foreign equity participation in the Terminal Dedicated Berth Scheme’. Opportunities for foreign investment in the port sector, and foreign involvement in terminal operation, are evident from P&O Ports former involvement in Port Klang Northport, Hutchison Port Holdings in the Westport development, and Maersk line’s buy in to the port of Tanjung Pelepas. Terminal operations in six of the federal ports have been privatised. There are some specialised bulk and liquid bulk facilities owned and operated by commercial interests, or – in the case of oil terminals – by Petronas.

However, it has been pointed out that Malaysia’s ports policy contain elements that could readily be interpreted to countenance protectionism. Much emphasis has been placed on the competition for cargo between Malaysian ports and Singapore, and especially the aim of handling Malaysian cargoes through Malaysian ports. 

The assumption is that because it is `Malaysian cargo’, Malaysia has the right to it, and to be protectionist about it, if necessary. Here, the authors would like to argue that Malaysian transport policy must take into account a number of realities. The first is that protectionist policies will come under increasing pressure from the WTO. More significantly, it can be argued that the very notion of `Malaysian cargo’ itself is somewhat skewed. The reality is that most of what is considered `Malaysian cargo’ (in terms of value anyway) may just as accurately be termed `transnational cargo’. This is because these are the goods produced by foreign-controlled transnational corporations (TNC's) in Malaysia. The importance of TNC’s to the Malaysian economy can hardly be exaggerated. After Singapore, Malaysia is the world’s second most FDI-dependent economy. Between 1981-1992, TNC’s accounted for 82% of total Malaysian exports
. 

In 1995, Malaysian Government introduced measures actively encouraged Malaysian shippers to use Malaysian ports rather than Singapore. These included a doubling of duties on laden trucks leaving Malaysia and a new levy of M$100 (US$39.50) on trucks entering the country. 

In 1998, the Malaysian Government was said to be considering legislation to force shippers to route their international cargo consignments through Port Klang rather than Singapore (CI, Aug 1998, 28).  This does not appear to have eventuated.  Malaysia’s policy of applying a levy to trucks crossing the causeway has the effect of encouraging shippers who, in the absence of such intervention, might load or discharge containers in Singapore to ship directly into a Malaysian port instead.  

Pilotage 

Government policy is that the terms and conditions of pilotage and towage are left to port operators, who are free to sub-contract services. Issuance of pilots licenses is the responsibility of Port Authorities under the Port Authorities Act 1973, and follows nomination of an individual by the port operator (or contractor, presumably.) The government asserts that there is no nationality requirement, each case being taken on its merits. For example, Port Klang Authority looks after the whole port, with licensing applications being heard by a Pilotage Committee. Malaysian qualifications are not required, but criteria include sea service as an officer.

Port services

Other port services are similarly treated except for bunkering, which for safety reasons has been previously operated by Petronas. However, recently this too has been handed over to a private sector operator, F.A.M (Fuel & Marine Marketing), a joint venture with a Texaco subsidiary 

1.33.4 Shipping

Government Ownership
The Malaysian Government retains a major stake, through a Government investment vehicle, in Malaysian International Shipping Company, which is a significant player in the South-East Asian trade, but it appears to be widely accepted that this is a genuine arms-length relationship, and does not result in any significant market distortions.  

As of 21 March 2001, there was one national shipping line (in which the Government holds a majority stake) and more than 50 private shipping lines operating in Malaysia. The Malaysian International Shipping Corporation Berhard (MISC), a subsidiary of PETRONAS, is the largest Malaysian shipping company with 125 vessels of 1000 GRT and above, with total capacity of 4.6 million dead weight tonnes.
  Malaysian shipping lines carry less than 20% of Malaysia's total seaborne trade. Malaysian flag vessels must have at least 51% Malaysian equity. Seven federal ports and eight state ports in Malaysia are supervised by ten port authorities.  
Government Subsidies

Malaysia has a long-standing and systematic program of support for national ship owners.  As early as 1979, the Industrial Development Bank provided low interest loans to ship owners, shipbuilders and ship-repairers. 

In 1994, Malaysia set up a Ship Financing Facility and Ship Venture Fund. SYF helped finance rapid build-up of Global Maritime Ventures, owned by the Bank Negara.  Global Maritime Ventures fleet totalled 400,000dwt by June 1995

Malaysia’s 2001 Budget has made provision for M$1 billion (US$263 million) to be added to the National Shipping Fund to boost the nation’s merchant fleet. National Shipping Fund, administered by Bank Industri, has financed more than two dozen vessel acquisitions. Bank Industri offers a maximum loan of 75% of the value of new tonnage, 65% of the intrinsic value of second-hand vessels. The fund has three categories: Ship Financing Fund 1 – for financing acquisitions by owners engaged in international shipping; Ship Finance Fund 2 – for owners of domestic tonnage; and Ship Finance Fund 3 for shipbuilding and ship repairing companies
. 

For example, construction, purchase and operation of ferries, tugs and barges by Malaysian firms entitles them to tax breaks. Similarly, the Income Tax (Deduction for Freight Charges) Rules, under the Income Tax Act (1967 as amended) came into effect in 1995. This provides for deduction of freight charges incurred by a Malaysian shipper and paid to a Malaysian-incorporated shipping company for transportation aboard a Malaysian flag vessel. The deduction is in addition to any deduction payable allowable under Section 33 of the Income Tax Act (1967). The OECD has argued that this discriminates against non-Malaysian shipping companies and considers the financial incentive to be in breach of Malaysia’s WTO obligations
.

A less direct form of subsidy or concession is seen in some economies where the cargo interests can obtain tax benefits if they can demonstrate that they have supported national flag carriers. Although the effect has not been quantified, interviewees in Malaysia indicated that shippers using Malaysian owned and operated vessels for their export cargo can register for tax concessions. 

Cargo Preference/Cargo Sharing

The Income Tax (Deductions for Freight Charges) Rules, under Income Tax Act (1967) came into effect in 1995. This provides for deduction of freight charges incurred by a shipper in Malaysia, and paid to a Malaysian-incorporated shipping company for transportation on board a Malaysian ship. The deduction is in addition to any deduction allowable under Section 33 of the Income Tax Act (1967). OECD notes that the financial incentive discriminates against non-Malaysian shipping companies and is considered to be in breach of Malaysia’s WTO obligations
. 

Cabotage

The Cabotage Act 1980 requires all vessels engaging in coastal trades, including vessels trading between Peninsula and East Malaysia, to be licensed by the Domestic Shipping Licencing Board (DSLB).  The DSLB grants three types of licences:

· Unconditional (permanent) licences are granted to Malaysian-owned and registered vessels with 100% Malaysian crews

· Conditional (provisional) licences are granted to vessels meeting some, but not all, of the conditions

· Temporary licences are granted to foreign operators when there is inadequate shipping capacity in the coastal trades.

The Merchant Shipping (Amendment and Extension) Act 1984 was designed to increase the number of Malaysian-flagged vessels. However, it contained certain exempting provisions that have in fact led to a relaxation of cabotage restrictions.  These were invoked in 1994 to allow foreign-flagged vessels to carry transhipment boxes between the Malaysian ports of Penang and Port Klang
. The exemption was extended to transhipment cargo between Penang, Johor and Port Klang in 1997. 

In mid 2000, Malaysia was said to be considering a further relaxation of cabotage to allow foreign lines to carry transhipment cargo between designated ports in East Malaysia (Sabah, Sarawak) and Port Klang. The various exemptions are designed to enhance Port Klang’s position as a hub port.  However, there are indications that this relaxation of cabotage is now being applied also to cargo destined for transhipment at PTP, particularly from the east coast ports (eg. Kuantan.) 

Shipping Agencies

Malaysian shipping agencies are allowed to be majority foreign-owned; the maximum foreign equity condition is 70%.  
To date, Malaysia has signed bilateral shipping agreements with 12 countries.
  Malaysia is a party to the International Convention on Oil Pollution Response and Cooperation (OPRC), and the United Nations Convention on the Law of the Sea (UNCLOS).

1.33.5 Air

Air Services

International civil air traffic between Malaysia and its trading partners is governed by bilateral air services agreements; as at end July 2001, Malaysia had established bilateral air service agreements with 78 countries.

The Ministry of Transport regulates air transport. Code sharing and other commercial arrangements are subject to government approval in order to ensure that they are in accordance with the general principles and entitlements contained in relevant bilateral air services agreements. Foreign ownership of airlines, with the exception of MAS, is limited to 30% of the total equity. Aviation personnel, air service providers (except air services provided by the aircraft of any foreign country, with which Malaysia has a transit agreement), airport operators, and maintenance suppliers, require licences.   

The government argues that the Malaysian regime is very liberal. Malaysian policy favours “open skies” agreements, whilst recognising that there are many variations as between such agreements, e.g. some – but not all – bilateral agreements negotiated by Malaysia allow air lines to carry out their own ground handling.

The government does not impose any price controls. They expect the market to constrain prices. Airlines may advise tariffs, but they are not required to do so. MAS, as national carrier, advise of their tariffs as a matter of course. Pricing only becomes an issue if an airline complains of discrimination or dumping. The most likely action would be to call in the airline and ask then to desist. The ultimate move of terminating air agreements is unlikely to have to be used.

Bilaterals are negotiated on a “dual disapproval” basis, e.g.. If Cathay Pacific wished to introduce more flights from Hong Kong to Malaysia, Malaysia would not obstruct providing that Cathay Pacific would not oppose a similar move by MAS. 

The air cargo regime is more liberal than the passenger regime. For example, the bilaterals with Germany and the Netherlands restrict passengers but not cargo. Malaysia’s stance is even if they cannot open up rights for passengers, they should for cargo. Charter operators can get landing rights freely.According to WTO, there are currently four locally incorporated airlines providing domestic and international air services. 
  Since 1997, no new airlines have been established in Malaysia.

Movements in the share ownership of the national carrier, Malaysian Airlines System (MAS), have been complex. MAS accounts for a little over half of the total scheduled aviation service market. WTO reports that:

After selling 29.09% of its stake in MAS to a domestic investor in 1994, the Government bought back this stake on 20 December 2000, paying more than double the going market price for the shares.
  As a result, the Government raised its holding in MAS from 20% to just over 50%, thereby regaining control of the airline. However, earlier in 2000, the Government had relaxed the foreign ownership limitation in MAS from 30% to 45%, possibly clearing the way for foreign entities to take a stake in the national carrier.

In the national interest, MAS is required to fulfil certain ‘social obligations’, which include, inter alia, providing services on some unprofitable domestic routes that entail operating losses for which MAS is not compensated. Much of this holding is through government-linked investment companies (notably Khazanah Holdings
) and the Employees Provident Fund (EPF). This move constituted a departure from the broader trend towards privatisation of state-owned enterprises.  

In this respect, we note that MAS assets have been “unbundled” by the Ministry of Finance. 
Airports

All airports in Malaysia are owned and managed on a commercial basis by Malaysia Airports Holding Berhad, subject to the regulations of the Ministry of Transport.
  The policies of setting aviation charges and technical standards are based on ICAO standards and procedures. 

Government contacts in Malaysia noted that the "open skies" agreements can differ in their approach to ground handling. In some cases self handling is allowed under the agreement, whilst in others this activity is restricted to local operators. In general, they believe that this variation is undesirable, and that the right to self handle should be included if an agreement is to be defined as "open skies".Sub national Level

1.33.6 Road Transport

Responsibility for the regulation of local public transport services lies with State authorities. In relation to freight transport, permits and licenses to operate are administered nationally, although local/state officials are involved in the actual issue of the documents. Ports

Many of Malaysia’s ports fall under the jurisdiction of State organisations. Although there are some exceptions, State ports appear to have embraced the idea of private, and particularly foreign, participation in the provision of port services with less enthusiasm than the Federal Government.

Mexico

1.34 General

1.34.1 Governmental Structures

Government Type: federal republic

Administrative Divisions: 31 states (estados, singular - estado) and 1 federal district* (distrito federal); Aguascalientes, Baja California, Baja California Sur, Campeche, Chiapas, Chihuahua, Coahuila de Zaragoza, Colima, Distrito Federal*, Durango, Guanajuato, Guerrero, Hidalgo, Jalisco, Mexico, Michoacan de Ocampo, Morelos, Nayarit, Nuevo Leon, Oaxaca, Puebla, Queretaro de Arteaga, Quintana Roo, San Luis Potosi, Sinaloa, Sonora, Tabasco, Tamaulipas, Tlaxcala, Veracruz-Llave, Yucatan, Zacatecas

Legal System:

Mixture of US constitutional theory and civil law system; judicial review of legislative acts; accepts compulsory ICJ jurisdiction, with reservations

Parliament: bicameral National Congress or Congreso de la Union consists of the Senate or Camara de Senadores (128 seats; 96 are elected by popular vote to serve six-year terms, and 32 are allocated on the basis of each party's popular vote) and the Federal Chamber of Deputies or Camara Federal de Diputados (500 seats; 300 members are directly elected by popular vote to serve three-year terms; remaining 200 members are allocated on the basis of each party's popular vote, also for three-year terms) 

1.34.2 General Comment

Mexico has generally been considered to at or close to the forefront of trade liberalisation within Latin America. The implementation of NAFTA has had a number of specific ramifications for trade in transport services, and particularly for cross-border trucking and rail operations.

1.35 National Level

1.35.1 Road

Infrastructure

Private participation in the provision of road infrastructure in Mexico is long established.

The Mexican Government awarded 53 concessions for 5,500 km between 1989 and 1994, thereby doubling the national toll road network. By the first quarter of 1995, 44 of these were in full or partial operation (5,120km). The Secretary of Communications and Transport was responsible for the concessioning program. Concessions were let under the General Means of Communication law. The concessions were not to exceed 15 years (later extended to 30 years) and a parallel free alternative to the highway was required. 
On October 2, 2000, Mexico established several measures to improve regulations with the aim to simplify internal procedures. (http://www.cofemer.gob.mx./)
Road Operations

Foreign participation in various forms of road transport in Mexico is limited under the Foreign Investment Law. As of January 1, 2001, foreign participation in firms established or that will be established in Mexican territory, that provide passengers transportation, urban services, or tourism transportation or international cargo transportation, the foreign investors or their investments is limited to 51 percent.
1.35.2 Rail

Under the Railroad Service Law (LRSF - articles 7,9,10 and 11)) and its Regulations (RSF – articles 4 to 12), Mexico has an established framework for the concessioning of rail operations.

Firms interested in participating in a bid process must have the financial and technical elements to provide an efficient service and to fulfil with all requirements. Firms must also demonstrate that personnel have the skills required to provide a safe railroad service.

Foreign participation in concessions for railroad services is in general limited to 49%. However, foreign investment participation can be higher if approved under the investment legislation. Otherwise, the concessioning process is open and non-discriminatory.

1.35.3 Air transport

The Department of Communications and Transport (SCT) has ultimate responsibility for the air transport sector; its General Directorate of Civil Aviation has direct responsibility for regulating the sector, and approving the entry of new airlines. Other state agencies in the sector include the Mexican Air Space Navigation Service (SENEAM), in charge of air transit; and the Airports and Auxiliary Services Agency (ASA), responsible for operating, managing, and maintaining state-controlled airports.
Air Services

International

The Accord of 29 October 2001 defines the objectives of Mexico’s air transport policy as:  

· to maintain Mexican control on the administration of national airlines

· to foster healthy competition and prevent predatory practices and dominant positions.  

This Accord also reaffirmed that the principles underlying international agreements on air transport are effective reciprocity and equivalent markets. Mexico has signed 36 bilateral civil aviation agreements:  seven with countries in Asia, ten in the Caribbean and South America, three in Central America, 14 in Europe, and two in North America.  

Cabotage is reserved to Mexican carriers. The most important requirements for the Mexican Aircraft are that must be operated by Mexicans born pilots who have a certificate granted by a Mexican air training centre. 

Non-scheduled air transport services are subject to the issue of a permit, which may be issued to either Mexican or foreign companies without discrimination.


Domestic

Entry into the market for the provision of scheduled domestic air services is controlled by a concession system. Concessions are issued by the SCT and granted only to Mexican companies. Holders of a concession may also supply regular international services provided they obtain an authorisation for the corresponding destination.  

Mexican companies require a permit to operate non-regular national services (foreign companies are ineligible). Mexican or foreign persons or companies can obtain permits for commercial private air transport services.

Control of Tariffs

The Civil Aviation Law establishes that operators may freely determine the rates for their air transport services, in terms that will allow the rendering of such services within satisfactory conditions of quality, competitiveness, safety, and permanence. All rates must be registered with the SCT. Rates for international routes must be approved by the SCT. In addition, the SCT is entitled to regulate rates in the absence of effective competition between operators, as determined by the Federal Competition Commission (CFC).
Airports

Mexico has begun a process on increasing private sector involvement in the airport sector. Stemming from changes made in the 1995 Airport Law. This was followed by the publication of general guidelines for the private investment in airport infrastructure that were published on 9 February 1998.  

These guidelines established that 35 (out of 58) of the airports controlled by ASA were to be offered to the private sector on the basis of a ‘build-operate-transfer’ (BOT) concession for a renewable 50-year period. Airports were divided into four regional groups and State-owned concessionary company was established for each.  
A two-stage strategy was designed to transfer the control of these companies to the private sector. In the first stage, effective control and 15% of the capital of the concessionary company were to be sold to a strategic partner selected through international bid. Three of the four groups were transferred to the private sector between 1998 and 2000, for a total amount of US$470 million. The fourth group, Mexico City Airport Group, which accounted for more than 35% of passengers serviced by Mexican airports in 1999, was not transferred to the private sector. The second stage consisted in the selling of the remaining 85% of the shares on national and international stock markets. The Mexican authorities started this process in December 2000, with the sale of 74% of the capital of one of the group (South-eastern Airport Group) for a total amount of some US$428 million. (WTO)
Under the Airports Law, foreign investment in concessionary companies is unrestricted up to a maximum of 49%; a permit from the National Foreign Investments Commission (CNIE) is required for a higher percentage of foreign investment.
Ancillary Services

The Airports Law distinguishes three categories of services offered in airports:  airport services (use of runways, aprons, platforms, visual aids, lighting, passenger and cargo terminals, boarding services, security, and fire fighting and rescue services); auxiliary service (ramps, traffic, fuel supplying, aircraft food, cargo storage and security, maintenance and repair services for aircraft); and commercial services (commercial areas, car rental, restaurants, bank advertising, hotels, and others as required).  The SCT is entitled to establish rules to govern the rates charged for airport services; auxiliary services may also be subject to regulation, where the Federal Competition Commission (CFC) determines that reasonable competition conditions are not met. All rates for airport and auxiliary services must be registered with the SCT.
Relevant Legislation

The most important regulations affecting the air transport sector are:  the Civil Aviation Law of 12 May 1995 and its Regulations of 7 December 1998  and the Airports Law of 22 December 1995 and its regulation of 17 February 2000.  

1.35.4 Maritime

International Shipping Services

Public Ownership

Government ownership of shipping operations has a strong history in Mexico. However, changes introduced in the legal framework for maritime transport in 1994 with the Navigation Law were designed to promote the participation of private enterprise. 

Cargo Reservation

Foreign shipping companies and vessels from any country may participate in international maritime transport activities provided their country of origin provides reciprocal treatment to Mexico. The Shipping Law provides for the possibility of reserving specific international transport activities for Mexican companies, wholly or partially, if the national economy is affected by anti-competitive practices by foreign operators.

Financial incentives for using domestic flag shipping  

A January 1985 Decree authorised a 10% rebate of import duties to importers using national flag shipping. It is unclear whether this decree is still in force.

Discriminatory limitations
Port access may be denied to, or penalties imposed on, vessels from certain other economies, in retaliation for other actions by the flag state that are perceived to inhibit the freedom of citizens of Mexico to conduct trade in the flag state. Article 30 of the Shipping Act provides that where there is no reciprocity, navigation in Mexican maritime zones and docking at Mexican ports may be denied.
    

Cabotage

Inland and cabotage shipping, except for tourist and cruising services, is reserved for Mexican shipping companies owning Mexican vessels; when these are unavailable or where the public interest so requires, Mexican shipping companies may be given temporary shipping permits to carry cargo on foreign vessels, and if no Mexican company is interested in providing the service such permits may be granted to foreign shipping companies. In granting these temporary permits priority is given to foreign vessels employing the highest number of Mexican crew members. 

Foreign participation in the ownership of Mexican shipping companies is permitted up to a limit of 49%.

Ports

The Port Law of 1993 in Mexico paved the way for the dismantling of the state-owned port company. Subsequently public bids were conducted for granting contracts to provide and develop port services, which resulted in an effective transfer of port services to the private sector and increased infrastructure investment.  

According to Mexican authorities, at the end of 2000 virtually all commercial freight handling was managed by private operators; cumulated investment in infrastructure between 1996 and 2000 amounted to some Mex$14 billion (in constant prices of 2000), 82% of which corresponded to private and 18% to public investment.   

Foreign participation in the sector is limited to a maximum of 49% of total capital in the following port activities:  Integral Port Administration entities (APIs); piloting port services for vessels carrying out inland navigation operations; and certain port operations such as dredging. Foreign participation above 49% may be authorised by the Foreign Investment Commission in port services for inland navigation operations such as towing, mooring and lighterage.  

Legislative Provisions

Mexico's main legal provisions governing maritime transport are contained in several articles of the Constitution (e.g. Articles 27 and 28), the Port Law of 19 June 1993, its Regulations of 21 November 1994, the Shipping Law of 4 January 1994 (amended on 26 May 2000), and its Regulations of 10 November 1998. The Department of Communications and Transport, through its specialised Directorates, is the main agency responsible for policy formulation and implementation in the maritime transport sector.

1.36 Sub national

No information is currently available on restrictions on trade in transport services at the sub national level

2. New Zealand

2.1 General

Government type: parliamentary democracy

Administrative Divisions: 93 counties, 9 districts*, and 3 town districts**; Akaroa, Amuri, Ashburton, Bay of Islands, Bruce, Buller, Chatham Islands, Cheviot, Clifton, Clutha, Cook, Dannevirke, Egmont, Eketahuna, Ellesmere, Eltham, Eyre, Featherston, Franklin, Golden Bay, Great Barrier Island, Grey, Hauraki Plains, Hawera*, Hawke's Bay, Heathcote, Hikurangi**, Hobson, Hokianga, Horowhenua, Hurunui, Hutt, Inangahua, Inglewood, Kaikoura, Kairanga, Kiwitea, Lake, Mackenzie, Malvern, Manaia**, Manawatu, Mangonui, Maniototo, Marlborough, Masterton, Matamata, Mount Herbert, Ohinemuri, Opotiki, Oroua, Otamatea, Otorohanga*, Oxford, Pahiatua, Paparua, Patea, Piako, Pohangina, Raglan, Rangiora*, Rangitikei, Rodney, Rotorua*, Runanga, Saint Kilda, Silverpeaks, Southland, Stewart Island, Stratford, Strathallan, Taranaki, Taumarunui, Taupo, Tauranga, Thames-Coromandel*, Tuapeka, Vincent, Waiapu, Waiheke, Waihemo, Waikato, Waikohu, Waimairi, Waimarino, Waimate, Waimate West, Waimea, Waipa, Waipawa*, Waipukurau*, Wairarapa South, Wairewa, Wairoa, Waitaki, Waitomo*, Waitotara, Wallace, Wanganui, Waverley**, Westland, Whakatane*, Whangarei, Whangaroa, Woodville 

Note:  there may be a new administrative structure of 16 regions (Auckland, Bay of Plenty, Canterbury, Gisborne, Hawke's Bay, Marlborough, Nelson, Northland, Otago, Southland, Taranaki, Tasman, Waikato, Wanganui-Manawatu, Wellington, West Coast) that are subdivided into 57 districts and 16 cities* (Ashburton, Auckland*, Banks Peninsula, Buller, Carterton, Central Hawke's Bay, Central Otago, Christchurch*, Clutha, Dunedin*, Far North, Franklin, Gisborne, Gore, Grey, Hamilton*, Hastings, Hauraki, Horowhenua, Hurunui, Hutt*, Invercargill*, Kaikoura, Kaipara, Kapiti Coast, Kawerau, Mackenzie, Manawatu, Manukau*, Marlborough, Masterton, Matamata Piako, Napier*, Nelson*, New Plymouth, North Shore*, Opotiki, Otorohanga, Palmerston North*, Papakura*, Porirua*, Queenstown Lakes, Rangitikei, Rodney, Rotorua, Ruapehu, Selwyn, Southland, South Taranaki, South Waikato, South Wairarapa, Stratford, Tararua, Tasman, Taupo, Tauranga, Thames Coromandel, Timaru, Upper Hutt*, Waikato, Waimakariri, Waimate, Waipa, Wairoa, Waitakere*, Waitaki, Waitomo, Wanganui, Wellington*, Western Bay of Plenty, Westland, Whakatane, Whangarei)

Dependent areas: Cook Islands, Niue, Tokelau.

Legal System: based on English law, with special land legislation and land courts for Maoris; accepts compulsory ICJ jurisdiction, with reservations

Legislative Branch: unicameral House of Representatives - commonly called Parliament (120 seats; members elected by popular vote in single-member constituencies to serve three-year terms) 


2.2 National 

2.2.1 Road 

General Business Practice that affects road business operations in New Zealand is encapsulated in the following Acts and associated regulations: 

· The Companies Act 1993

· Employment Relations Act 2000

· Health and Safety in Employment Act 1992

· Commerce Act 1986

· Consumer Guarantees Act 1993

· Fair Trading Act 1986

· Resource Management Act 1991

· Local Government Act 1974

The four areas of road transport that require licensing in New Zealand are:

· Passenger services operations (bus and taxi)

· Freight Transport operations 

· Vehicle rental operations

· Vehicle recovery service operations
Although there are no quantitative or foreign entry restrictions to hold Transport Services Licenses or to be a controller of land transport companies the individuals must continue to meet a ‘fit and proper person test.  That said there are currently no examples of Build, Operate, Transfer road projects in New Zealand.  
2.2.2 Rail 

The national rail network is owned by the government but has been leased in a long-term arrangement to the publicly listed private company TranzRail Ltd. As in the case of road, a number of acts and associated regulations apply to rail businesses in New Zealand.   However the licensing arrangements are more rigorous.   
Operator’s require licenses to use track or rails with gauge of 550mm or greater.    Prior to obtaining this license the operator must  develop a safety management system, which sets out the standards, practices, and procedures the operator proposes to follow in order to ensure safety and have it approved by the Director of Land Transport Safety.  Again, any person nominated as a person in control must continue to meet a 'fit and proper person' test.

2.2.3 Maritime 

Ports

New Zealand has reformed their port operations significantly in the past twenty years.   The main features of the reform process are:

1. Corporatisation and later partial privatization of the Ports 

2. Decentralisation of operation from Harbour Boards reporting to a National Port Authority to Port Companies

3. Labour market reform – with the financial assistance of the shipping lines

Currently the legislation in New Zealand poses no barriers to complete the sale of ports to private operators.  However, in reality regional governments have retained majority power in the ports.

The reform process has been  credited with significant benefits.  A 1995 Australian study reports that, as a result of the reforms:
· Container handling rates increased by approximately 30%;

· General cargo stevedoring productivity increased by in excess of 200%

· Direct cost savings to users amounted to around NZ$58 million per year

· Savings to one major user — the New Zealand Dairy Board — were equal to approximately 3% of the total maritime freight bill.

These formal studies are supported and generalised by abundant anecdotal evidence of improved productivity in other economies in the trade press. 

Shipping

Shipping  Operational Requirements

Operational standards for shipping are established by rules under the Maritime Transport Act 1994, which are implemented by the Maritime Safety Authority (MSA).  No specific nationality or residency requirements apply to the maritime sector but service providers are subject to the normal requirements of New Zealand immigration law in relation to foreigners working in New Zealand.
Entry into shoreside maritime services is not regulated under the Maritime Transport Act.  In fact the only entry criteria to provide maritime services are related to the general framework of health and safety, labour, commercial and other measures as applies across all sectors.
For international shipping, New  Zealand and foreign operators are treated alike, and there is no differentiation between foreign operators in terms of flag nationality.  However for domestic shipping cabotage policies still prevail.    Under New Zealand law, a New Zealand ship is entitled to carry coastal cargo as of right.    Foreign ships can only carry coastal trade if their original purpose is to carry cargo or passengers from New Zealand to a place outside New Zealand, or where there is no New Zealand ship, or no foreign ship on an international voyage, available.
Australian and New Zealand maritime unions entered into an agreement in 1931 that effectively reserved the trans-Tasman trade for vessels flying the Australian and New Zealand flags. The Accord was formalised in a written agreement in 1974, following the entry of Australian National Line (ANL) into the trans-Tasman trade (BTE]& New Zealand Ministry of Transport, 1980). The Accord was subsequently updated in 1988 and 1991. 

The Australian and New Zealand governments were not parties to this union accord.

The intent of the 1988 accord is clear from Clause 6:

The Unions agree that trans-Tasman trade be retained for New Zealand and Australian manned vessels. Where specialised …New Zealand or Australian ships are unavailable, the Unions are prepared to consider acceptable alternative arrangements.

The Accord not only prevented foreign-flag vessels from offering a dedicated trans-Tasman service but also prevented shippers from taking advantage of excess capacity available on foreign-owned cross-traders transiting the Tasman. Further, the Accord limited competition between Australian and New Zealand vessels, new entrants being limited to the carriage of cargoes in excess of existing Union Shipping capacity (Clause 6) 

The demise of the Accord began in the late 1990s when cross-traders (i.e. ships primarily engaged in trades other than the Australia-New Zealand trade, but including a trans-Tasman leg as part of their itinerary) began to play an increasing role in the carriage of containers between the two countries.  These operators, all of which now fly the flags of third countries, have progressively increased their share of the market while dedicated operators have diminished in importance.  

[by 2000]  the trade was in the early days of a major shake-up. After decades under unofficial cabotage protection, the last of the locally owned operators had 'fallen' into the hands of overseas owners and a three-tier carrier profile had emerged. This featured cross-traders which treated the Tasman as a key revenue-earning leg of a longer-haul international trade; owners with trade-specific ships on local schedules; and incidental cross traders whose interest in Tasman cargo was purely opportunistic.  
Today, the last category has all but vanished and the first two have become inseparably intertwined, with only degrees of complexity distinguishing different relationships. (Containerisation International 2002)._

2.2.4 Aviation

The major airports of New Zealand are privately owned.   The private sector owns, invests, manages and operates the airports.    New Zealand has implemented privatization mainly through trade sales or floatation of the entity on the stock market.

New Zealand aviation sector can be classified as relatively deregulated.   New Zealand allows up to 100% foreign investment in its domestic airlines with no restriction on where that investment might come from (including foreign airlines).  Apart from horizontal investment measures, there are no economic barriers to a foreign entity establishing an airline in New Zealand.  However, New Zealand does not automatically grant cabotage rights, although they may be negotiated bilaterally on a reciprocal basis. 

For domestic aviation the only compliance requirement to the establishment of an airline is to meet the safety and technical standards stipulated by the Civil Aviation Authority.  For international aviation, the Minister of Transport (as the licensing authority for New Zealand international airlines not holding open aviation market licences) must take into account the following matters:

4. Any relevant international agreement, convention, or arrangement to which New Zealand is a party;
5. The safety and security requirements of the Civil Aviation Authority;
6. The financial ability of the applicant to carry on the proposed service;
7. The likelihood of the applicant carrying on the proposed service satisfactorily;
8. Any written representations received by the Minister in relation to the application; and
9. Such other matters as the Minister thinks fit.
New Zealand's current policy is not to designate a New Zealand international airline if non-New Zealand interests own more than 49% of the airline.  A single foreign airline interest may own no more than 25%, and foreign airline interests no more than 35% in aggregate.
In terms of other support services for air transport including rental of aircraft and crew (both domestic and international), ground services, maintenance and repair, organisations need only comply with the requirements of the Civil Aviation Authority and any reference to bilateral relations.      

2.3 Sub national

No restriction on trade in transport services resulting from Government action at the sub national level in New Zealand have been identified.

Papua New Guinea

2.4 General

Government Type:  Parliamentary democracy

Administrative Divisions: 20 provinces; Bougainville, Central, Chimbu, Eastern Highlands, East New Britain, East Sepik, Enga, Gulf, Madang, Manus, Milne Bay, Morobe, National Capital, New Ireland, Northern, Sandaun, Southern Highlands, Western, Western Highlands, West New Britain.

Legal System: based on English common law

Legislative Branch: unicameral National Parliament - sometimes referred to as the House of Assembly (109 seats, 89 elected from open electorates and 20 from provincial electorates; members elected by popular vote to serve five-year terms) 

2.5 National 

2.5.1 Road

All road development in PNG at present in undertaken by the public sector, apart from private roadways serving particular sites such as mining developments.   Private sector participation in limited to the execution of design and construction contracts on a fee for service basis to the Department of Transport and Works..
2.5.2 Rail

There are no public railways in PNG.

2.5.3 Maritime

As well as the international conventions in the maritime industry, the following Domestic Laws and Regulations govern Foreign Vessels entering waters/ports of Papua New Guinea:
· PNG Merchants Shipping Act
· PNG Harbours Board by Laws
· Customs and Immigration Act
In addition to these, any foreign vessels or company intending to do business in PNG must also comply with:
· IPA Regulations and
· PNG MSA requirements.
All ship owners, vessels and seafarers (individuals) have to meet all Maritime Safety requirements before being registered and licenses/certificates issued.
In order to be licensed all vessels/ship owners must meet maritime safety requirements.     PNG requires the organisations meet standards in:
· Survey currency
· Company registration 
· Company ownership 
· Social classification  and
· Class Certification
Sea Farers are required to have appropriate maritime training and a  certificate of competency.
Foreign vessels operating in PNG are subject to: 

· Port State Control
· Random Inspection
· Customs Inspection and Quarantine Checks
· Requirements under PNG MSA eg: Permits and coasting trade or restrictions on transporting of domestic cargoes by laws and 
· Harbours Board
· IPA regulations
As with many APEC economies the current law restricts foreign vessels from carrying domestic cargoes within PNG ports.   There is a licensing system for coastal operators that controls freights rates and restricts the areas within which each operator can provide services.

2.5.4 Air

The current Civil Aviation legislative framework consists of:
· Civil Aviation Act 2000
· Civil Aviation Regulation 1975
· Civil Aviation Orders - made by the Director 

PNG undertook reform of the aviation sector in 2001.    Under the Civil Aviation ACT, the Office of Civil Aviation was removed from the Department of Transport and Civil Aviation to become an independent body, the Civil Aviation Authority (CAA).   The CAA has responsibility for:

· Air Traffic Services including Airways Engineering
· National Weather Services
· Civil Aviation Safety including aircrew licensing, airworthiness, flight standards
· Construction, operation and maintenance of Port Moresby International Airport and 18 other major national Government Aerodromes together with supporting services such as rescue fire services and aviation security.
The Department of Transport and Civil Aviation remains responsible for air transport regulatory policy, international air services agreements and licensing of operations
An independent investigation body, the Air Safety Investigation commission, is also due to be formed as a pillar of these reforms.    
The domestic aviation market is fully deregulated and full competition is permitted on all routes.  Operators are permitted to operate scheduled services with aircraft of their own choice.   Foreign owned companies may operate domestic market subject to increasing the equity participation of PNG nationals to 51 per cent within the next three years
The international aviation market, the PNG government has pursued flexible and liberal aviation policy arrangements by promoting bilaterally deregulated markets and granting of fifth freedom rights and multiple designations and practice.
Ownership of Foreign Airlines designated as a carrier in PNG is capped at 49% offshore investment with a limit on one single foreign participant to be 25 per cent.  
Additional regulatory requirements of entry into the industry relate to:
10. Investment Promotion Authority Certification, and
11. Taxation Requirements pertaining to import of aircraft.
2.6 Sub national

No restriction on trade in transport services resulting from Government action at the sub national level in PNG were identified.

Peru

2.7 General

2.7.1 Government Structures

Government type: constitutional republic

Administrative Divisions: 24 departments (departamentos, singular - departamento) and 1 constitutional province* (provincia constitucional); Amazonas, Ancash, Apurimac, Arequipa, Ayacucho, Cajamarca, Callao*, Cusco, Huancavelica, Huanuco, Ica, Junin, La Libertad, Lambayeque, Lima, Loreto, Madre de Dios, Moquegua, Pasco, Piura, Puno, San Martin, Tacna, Tumbes, Ucayali 

Note:  the 1979 constitution mandated the creation of regions (regiones, singular - region) to function eventually as autonomous economic and administrative entities; so far, 12 regions have been constituted from 23 of the 24 departments - Amazonas (from Loreto), Andres Avelino Caceres (from Huanuco, Pasco, Junin), Arequipa (from Arequipa), Chavin (from Ancash), Grau (from Tumbes, Piura), Inca (from Cusco, Madre de Dios, Apurimac), La Libertad (from La Libertad), Los Libertadores-Huari (from Ica, Ayacucho, Huancavelica), Mariategui (from Moquegua, Tacna, Puno), Nor Oriental del Maranon (from Lambayeque, Cajamarca, Amazonas), San Martin (from San Martin), Ucayali (from Ucayali); formation of another region has been delayed by the reluctance of the constitutional province of Callao to merge with the department of Lima; because of inadequate funding from the central government and organizational and political difficulties, the regions have yet to assume major responsibilities; the 1993 constitution retains the regions but limits their authority; the 1993 constitution also reaffirms the roles of departmental and municipal governments.

Legal System: based on civil law system; has not accepted compulsory ICJ jurisdiction

Parliament: unicameral Democratic Constituent Congress or Congresso Constituyente Democratico (120 seats; members are elected by popular vote to serve five-year terms) 

2.7.2 General

Peru's system of railways, highways, and airports has been expanded considerably since World War II. The country's mountains make surface transport difficult, however. In the late 1990s Peru had about 72,900 km (about 45,300 mi) of roads, of which 12% were paved. The main artery is a section of the Pan-American Highway, which traverses Peru from Ecuador to Chile, covering a distance of about 2495 km (about 1550 mi). The Trans-Andean Highway links Lima and Pucallpa, on the Ucayali R. Peru also has about 1990 km (about 1240 mi) of railroads. 

The most notable inland waterway is the Amazon River, which is navigable by ship from the Atlantic Ocean to Iquitos in Peru. Lake Titicaca also serves as a waterway. Leading Peruvian seaports include Callao, Salaverry, Chimbote, Paita, San Martin, and Ilo. The country's main international airports are situated near Lima, Iquitos, Cuzco, and Arequipa. Aeroperú, the national airline, offers domestic and international service; privatised in 1993, it became insolvent and was temporarily forced to suspend operations six years later.

2.8 Road

To operate road transport services requires authorisation by the Ministry of Transport, Communication Housing and Construction operators must prove technical, operational and professional capacity.  However, the provision of domestic road transport services is only open to Peruvian nationals.   Further, since July 2001 regulations have been introduced that set band prices and minimum number of transport units.

2.9 Rail

The Ministry of Transport, Communications, Housing and Construction is in charge of policies related to rail sector and the Supervisory Transport Organization (OSITRAN) is the regulatory public entity.
According to Peru’s Individual Action Plan, there is open competition in the market to provide rail transport services in Peru.  However, operating permission is required of the Ministry
2.10 Maritime

2.10.1 Ports

Peru has been decentralizing its port administration with state-owned ports being disbanded in favour of local control of the ports.   Peru is also currently considering building two new super ports and is in the process of engaging foreign investment in these facilities
.   

2.10.2 Shipping 

As with rail and road, policies related to shipping operations are the responsibility of the Ministry of Transport, Communications, Housing and Construction and the Supervisory Transport Organization (OSITRAN) is the regulatory public entity.
Cabotage is a policy of the Peruvian administration: commercial maritime transport of passengers and cargo amongst Peruvian ports is reserved exclusively for merchant ship of Peruvian flag and for chartered or operated ships of foreign flag, which are owned by national shipping companies.   This policy extends to fluvial passenger transport.
To be considered a national maritime company, organisations must prove to the Ministry that they are constituted in accordance with the Peruvian law and of appropriate social stature
2.11 Aviation

The Ministry of Transport, Communications, Housing and Construction is in charge of policies related to the liberalization of this aviation sector, and the Supervisory Transport Organization (OSITRAN) is the regulatory public entity.
To obtain an air services operating licence companies must fulfil the following requirements requested by MTC in order to operate:
· Air Navigation Certificate issued by the Civil Aeronautics General Direction
· Operating or Flight Permission issued by the Civil Aeronautics General Direction.
Current legislation reserves the provision of commercial aviation services to Peruvian nationals, however Peru’s Individual Action Plan notes that some exceptions apply to this legislation.  

In terms of foreign air companies providing air transport services, Peru requires reciprocal rights.  

There appears little English-language documentation regarding the current ownership and operations of Peruvian airport facilities.  However, a German-American-Peruvian private alliance has recently begun a 30-year investment airport funding program.
   

Republic of the  Philippines

2.12 General

2.12.1 Government Structures

Government type: Republic

Administrative Divisions: 73 provinces and 61 chartered cities*; Abra, Agusan del Norte, Agusan del Sur, Aklan, Albay, Angeles*, Antique, Aurora, Bacolod*, Bago*, Baguio*, Bais*, Basilan, Basilan City*, Bataan, Batanes, Batangas, Batangas City*, Benguet, Bohol, Bukidnon, Bulacan, Butuan*, Cabanatuan*, Cadiz*, Cagayan, Cagayan de Oro*, Calbayog*, Caloocan*, Camarines Norte, Camarines Sur, Camiguin, Canlaon*, Capiz, Catanduanes, Cavite, Cavite City*, Cebu, Cebu City*, Cotabato*, Dagupan*, Danao*, Dapitan*, Davao City* Davao, Davao del Sur, Davao Oriental, Dipolog*, Dumaguete*, Eastern Samar, General Santos*, Gingoog*, Ifugao, Iligan*, Ilocos Norte, Ilocos Sur, Iloilo, Iloilo City*, Iriga*, Isabela, Kalinga-Apayao, La Carlota*, Laguna, Lanao del Norte, Lanao del Sur, Laoag*, Lapu-Lapu*, La Union, Legaspi*, Leyte, Lipa*, Lucena*, Maguindanao, Mandaue*, Manila*, Marawi*, Marinduque, Masbate, Mindoro Occidental, Mindoro Oriental, Misamis Occidental, Misamis Oriental, Mountain, Naga*, Negros Occidental, Negros Oriental, North Cotabato, Northern Samar, Nueva Ecija, Nueva Vizcaya, Olongapo*, Ormoc*, Oroquieta*, Ozamis*, Pagadian*, Palawan, Palayan*, Pampanga, Pangasinan, Pasay*, Puerto Princesa*, Quezon, Quezon City*, Quirino, Rizal, Romblon, Roxas*, Samar, San Carlos* (in Negros Occidental), San Carlos* (in Pangasinan), San Jose*, San Pablo*, Silay*, Siquijor, Sorsogon, South Cotabato, Southern Leyte, Sultan Kudarat, Sulu, Surigao*, Surigao del Norte, Surigao del Sur, Tacloban*, Tagaytay*, Tagbilaran*, Tangub*, Tarlac, Tawitawi, Toledo*, Trece Martires*, Zambales, Zamboanga*, Zamboanga del Norte, Zamboanga del Sur

Legal System: based on Spanish and Anglo-American law; accepts compulsory ICJ jurisdiction, with reservations.

Parliament: bicameral Congress or Kongreso consists of the Senate or Senado (24 seats - one-half elected every three years; members elected by popular vote to serve six-year terms) and the House of Representatives or Kapulungan Ng Mga Kinatawan (204 seats; members elected by popular vote to serve three-year terms; note - additional members may be appointed by the president but the Constitution prohibits the House of Representatives from having more than 250 members) 

2.12.2 Transport Sector Overview

The Philippines has an extensive road system of approximately 160,630 km, about 14% of which is paved. The country also has about 1060 km of operated railroad track. The national air carrier is Philippine Airlines (PAL), and the main international airport serves Manila; plagued by huge financial losses, PAL temporarily suspended operations in 1998. The country has many seaports, the busiest of which include Manila, Cebu, Iloilo, Davao and Cagayan de Oro. 

2.13 Road

2.13.1 Road Construction

There are nearly 170 km of toll roads in operation at present (and several hundred kilometers more proposed).

The World Bank reports that:

There are two laws which govern the development of toll roads in the Philippines, the “TRB Law” and the “BOT Law.” The TRB Law137 was enacted in 1977 and established a Toll Regulatory Board to oversee and regulate the development of toll roads throughout the Philippines, primarily through franchise arrangements. Until the present day, one franchisee has dominated the toll road arena. In 1990 the BOT Law (amended in 1993) dramatically affected the entire public works field, including toll roads. This law established  formal procedures for expanded private sector involvement in all aspects of infrastructure development. While not entirely superseding the TRB Law, it has brought about significant changes in the way that toll roads are proposed, evaluated, and implemented in the Philippines. (World Bank, 1999).

Although the World Bank identifies and discusses a number of problems encountered by the Philippines in implementing its private sector participation program in the road sector, the essential legislative infrastructure is in place for a transparent system of concession allocation that is open to international bidders.

2.13.2 Road Operations

Long distance bus operations in the Philippines is a regulated industry: in principal at least, each bus operated must be assigned to a franchise granted by the Land Transportation Franchising and Regulatory Board (LTFRB).  Demonstrated demand for the service is part of the approval criteria.  Operators must also provide clear evidence of their financial and operational capacity to support new services.

2.14 Rail

In the Philippines, the government owns the infrastructure, with the exception of the Mass Rapid Transit Line 3 (MRT 3) in Manila. The Light Rail Transit system in Metro Manila (LRT 1 & 2), is government owned but funded by Official Development Assistance.    The Philippines is embarking on more private sector participation in the rail sector.   For the infrastructure itself they aim to develop a “build transfer” option, where the government will maintain ownership of the assets, whilst the rolling stock will be under a “build, own operate” arrangement where there is private sector participation in ownership. Ownership will still be subject to the constitutional 60:40 split (60% Filipino).

The performance (traffic task and productivity) of the rail sector in the Philippines has deteriorated over the past decade. The main problem is the poor condition of existing PNR infrastructure in Luzon due to lack of maintenance of track and signalling systems and squatter ("informal settler") encroachment on rail rights-of-way, reducing efficiency of train operations and, in extreme cases, leading to closure of lines. The cost of re-settling squatters is a major issue for PNR. Under Philippines law, long-term squatters must be re-settled before the rail right-of-way can be recovered.

Terms and conditions of private sector participation in rail infrastructure projects depend on the nature of the BOT adopted under the relevant law - RA 7718 (BOT Laws). This also governs the legality of hybrid projects – eg where infrastructure is under ODA, rolling stock under PSP/BOT.

The implementation of the Rail Restructuring Program was approved in 2001. The program includes:

12. Development of new rail services through Private Sector Participation (PSP)

13. Rail sector institutional reforms – separating strategic planning/policy formulation and operating functions of PNR through the establishment of 

· A separate regulatory body to oversee rail operations, including LRT/MRT services;

· A track authority to maintain and operate the rail track;

· Private sector provision and operation of rolling stock etc.

The initial phase of the program is to cover the Manila – Calamba commuter rail service.

2.15 Maritime

2.15.1 Ports

Nearly all of the large public ports in the Philippines are under the control of the Philippine Ports Authority with the exception of Cebu, San Fernado and Subic.    Other ports are under the control of either local Government or the Department of Transport and Communications.    This arrangement present challenges for ship owners who do not understand the peculiarities of regional bureaucracies

Further, there are also a large number of private ports but these are specialized facilities operated by cargo owners.

Private foreign investors can and have gained concessions to operate facilities in ports managed by the Port Authority.  Further private ports can now compete for third party cargo.   However, the port tariffs in regional ports are often subsidized having the effect of reducing competition from private ports.   Cargo handling is provided by private Arrastre companies, but the Philippine Ports Authority licenses only a few companies to provide the services in each port and business laws and the Philippines Constitution cap the foreign ownership of a public utility at 40 per cent
2.15.2 Shipping

The  Maritime Industry Authority (MARINA) has the mandate to exercise regulatory/supervisory and promotional/developmental functions over the country's maritime industry, namely, domestic shipping, overseas shipping, shipbuilding/ship repair and maritime manpower.
To register for operation of ships in international trade or domestic trade an organization must apply to MARINA and prove that they are:

· A Philippine shipping company, firm or entity, have the minimum paid up capital requirement 

· That the CEO, COO are citizens and permanent residents of the Philippines 

· At least two other principal officers of the organization have had over five years ship management, shipping operations and/or chartering experience.

· All Philippine-registered ships are manned by Filipino national crew and 

· Comply with the technical requirement outlined in the 1997 Philippine Merchant Marine Rules and Regulations (PMMRR 1997), and internationally accepted rules and regulations, relevant IMO safety standards embodied in the SOLAS 74/78 and MARPOL 73/78.
Further to this any repairs, improvement, alteration, reconditioning, conversion or drydocking of Philippine-owned or registered ships are required to be done at domestic ship repair yards registered with the MARINA. There are some exemptions to this requirement where it is not practicable.   

In terms of cabotage, foreign-owned/registered vessels and Philippine-registered overseas vessels are allowed to be temporarily utilized in the domestic trade subject to the issuance of a Special Permit by the MARINA.  Foreign entry is further allowed in the case of reciprocal rights in bilateral agreements, regional and other arrangements, e.g., BIMP-EAGA.

The Philippines government has stipulated that 50% of the log trade with Japan, Korea and Chinese Taipei is reserved for domestic flag carriers

The Philippines Government also provide a number of subsidies to support the shipping  industry including:

· Preferential mortgage loans to Philippine citizens loans for the purpose of financing the construction, acquisition or initial operation of vessels. 

· Exemption from payment of income tax on income derived from their overseas shipping business for a period of 30 years for Philippine citizens  

· Deductions of 150 per cent of the amount paid for overseas freight providing that shipments were made on board vessels of Philippine registry for exporters of Filipino products

· Exemptions for Filipino seafarers from paying income tax 

Philippines National Lines (PNL) was formed to finance ship purchases, such vessels being offered to established shipping companies on a lease-purchase basis. Brooks argues that the government injected funds into the industry through PNL
.

Cabotage

Until recently, the Philippine government required that all government cargo, as well as all cargo shipped by ‘any person, partnership, corporation or entity’ granted a loan or credit or whose obligations were guaranteed by government, to use Philippine flag vessels.  Although industry interviews argued that this legislation is effectively inactive it has not been repealed.    

Added to the complexity of the cabotage policy in the Philippines is the consolidation of the coastal shipping industry, which appears likely to pose problems. Over the past decade, the larger coastal shipping operators (William Lines, Aboitiz Shipping, Negros Navigation, Lorenzo Shipping Lines) have generated capital through public share offerings. Aboitiz and Gothong Lines have amalgamated into a dominant grouping, with the potential to exploit their monopoly power. This has lead to calls for the abolition of cabotage.

Customs
A recent report in certain Asian economies found that there were a number of problems with the Philippines Customs Service, many of these issues appear to stem from the fact that the Philippines is not a signatory to the Customs of FAL Convention and customs and immigration form formats are not consistent with the Convention standards.
   The issues of most importance to the shipping industry were: 

· No pre-clearance, once officials are on board, vessels are cleared within 3 hours

· Industry issues with number of copies and types of forms that need to be filled out by agents.   Government tried to change the format and procedures failed to produce results

· Evening arrivals can result in overnight waiting for clearance

· Delays are an issue particularly in Southern Philippine ports

· Customs officials remain on board vessels during the entire operation at owner’s costs

· For ‘restricted’ crew in transit, immigration officers have to escort them continuously at owner’s cost

· Major trading companies and established agents generally receive preferential treatment because of relationships with officials.

· Bureaucratic procedures are particularly evident in Manila North and South Ports, which are managed by different operators

· There are no laws in place for the electronic clearance of documents

· Not all cargo handlers can afford the hardware associated with EDI.  

· Inspections are not regular as the Coast Guard is understaffed and Coast Guard officers are insufficiently trained for this role

· There were no delays as a result of the inspections as reliance is placed on previous port inspections by other port State officials, such as Singapore

2.16 Aviation

The international aviation policy of the Philippines, as laid down in Executive Order No. 219 (1995, as amended), requires that at least two international carriers shall be designated official carriers for the Philippines.   The exchange of traffic rights is to be based on:

(a) The national interest "which shall include value for the Philippines in terms of promoting international trade, foreign investment and tourism"; and on

(b) Reciprocity: "… reciprocity shall be interpreted to mean the exchange of rights, freedoms and opportunities of equal or equivalent value."

The Philippines has not entered into any full bilateral or multilateral open skies agreements. The Philippines – US air agreement, signed in 1982 was considered "open skies" at the time, as it provided unlimited capacity/frequency between the two countries. The only other agreement that the Philippines have entered into that has no limitation on capacity/frequency is part of the BIMP-EAGA agreement.

The Government has required that there be at least  two international carriers to encourage competition and allows for the designation of additional flag carriers if the total frequency entitlements of the Philippines are not serviced by existing carriers and domestic routes have been opened for entry to a minimum of two operators in each route.

A permit is required for foreign air carriers.  

As with the ports sector, no franchise, certificate, or any other form of authorization for the operation of a public utility shall be granted except to citizens of the Philippines or to corporations or associations organized under the laws of the Philippines at least 60% of whose capital is owned by such citizens.

Philippine regulation requires that foreign individuals qualified to hold technical positions can be employed in aviation services provision within the first five years of operation of an enterprise as long as their stay does not exceed five years and they have at least two Filipino understudies. All executive and managing officers must be citizens of the Philippines.
The Philippines has adopted a policy of airport privatisation. RA No. 6957 (as amended by RA No. 7718 – the Philippines BOT law) recognises the role of the private sector in financing the construction, operation and maintenance of infrastructure and development projects normally financed and undertaken by government. Private sector construction and operation of airports and/or their constituent parts is now possible. For example, No.3 Terminal in Manila is now largely completed. However, it remains unopened as a result of a contractual dispute, the European consortium building it (led by Frankfurt Airport) having walked away from the project and posted a multi-million dollar write-down in its investment.

Russia

2.17 National

2.17.1 Government Structure

Government type: Federation

Administrative Divisions: 49 oblasts (oblastey, singular - oblast), 21 republics* (respublik, singular - respublika), 10 autonomous okrugs**(avtonomnykh okrugov, singular - avtonomnyy okrug), 6 krays*** (krayev, singular - kray), 2 federal cities (singular - gorod)****, and 1 autonomous oblast*****(avtonomnaya oblast'); Adygeya (Maykop)*, Aginskiy Buryatskiy (Aginskoye)**, Altay (Gorno-Altaysk)*, Altayskiy (Barnaul)***, Amurskaya (Blagoveshchensk), Arkhangel'skaya, Astrakhanskaya, Bashkortostan (Ufa)*, Belgorodskaya, Bryanskaya, Buryatiya (Ulan-Ude)*, Chechnya (Groznyy)*, Chelyabinskaya, Chitinskaya, Chukotskiy (Anadyr')**, Chuvashiya (Cheboksary)*, Dagestan (Makhachkala)*, Evenkiyskiy (Tura)**, Ingushetiya (Nazran')*, Irkutskaya, Ivanovskaya, Kabardino-Balkariya (Nal'chik)*, Kaliningradskaya, Kalmykiya (Elista)*, Kaluzhskaya, Kamchatskaya (Petropavlovsk-Kamchatskiy), Karachayevo-Cherkesiya (Cherkessk)*, Kareliya (Petrozavodsk)*, Kemerovskaya, Khabarovskiy***, Khakasiya (Abakan)*, Khanty-Mansiyskiy (Khanty-Mansiysk)**, Kirovskaya, Komi (Syktyvkar)*, Koryakskiy (Palana)**, Kostromskaya, Krasnodarskiy***, Krasnoyarskiy***, Kurganskaya, Kurskaya, Leningradskaya, Lipetskaya, Magadanskaya, Mariy-El (Yoshkar-Ola)*, Mordoviya (Saransk)*, Moskovskaya, Moskva (Moscow)****, Murmanskaya, Nenetskiy (Nar'yan-Mar)**, Nizhegorodskaya, Novgorodskaya, Novosibirskaya, Omskaya, Orenburgskaya, Orlovskaya (Orel), Penzenskaya, Permskaya, Komi-Permyatskiy (Kudymkar)**, Primorskiy (Vladivostok)***, Pskovskaya, Rostovskaya, Ryazanskaya, Sakha (Yakutsk)*, Sakhalinskaya (Yuzhno-Sakhalinsk), Samarskaya, Sankt-Peterburg (Saint Petersburg)****, Saratovskaya, Severnaya Osetiya-Alaniya [North Ossetia] (Vladikavkaz)*, Smolenskaya, Stavropol'skiy***, Sverdlovskaya (Yekaterinburg), Tambovskaya, Tatarstan (Kazan')*, Taymyrskiy (Dudinka)**, Tomskaya, Tul'skaya, Tverskaya, Tyumenskaya, Tyva (Kyzyl)*, Udmurtiya (Izhevsk)*, Ul'yanovskaya, Ust'-Ordynskiy Buryatskiy (Ust'-Ordynskiy)**, Vladimirskaya, Volgogradskaya, Vologodskaya, Voronezhskaya, Yamalo-Nenetskiy (Salekhard)**, Yaroslavskaya, Yevreyskaya 


Note:  The autonomous republics of Chechnya and Ingushetiya were formerly the autonomous republic of Checheno-Ingushetia (the boundary between Chechnya and Ingushetia has yet to be determined); administrative divisions have the same names as their administrative centres (exceptions have the administrative centre name following in parentheses).

Legal system: based on civil law system; judicial review of legislative acts


Parliament: bicameral Federal Assembly or Federalnoye Sobraniye consists of the Federation Council or Sovet Federatsii (178 seats; as of July 2000, members appointed by the top executive and legislative officials in each of the 89 federal administrative units - oblasts, krays, republics, autonomous okrugs and oblasts, and the federal cities of Moscow and Saint Petersburg; members serve four-year terms) and the State Duma or Gosudarstvennaya Duma (450 seats; half elected by proportional representation from party lists winning at least 5% of the vote, and half from single-member constituencies; members are elected by direct popular vote to serve four-year terms) 

2.17.2 Transport Sector Overview

The Federal program on updating of Russia’s transport system over a period up to 2010 which, apart from use and updating of the Trans-Siberian Railway, provides for construction of motor roads in the Far East of Russia as well as updating of Far Eastern ports, has been adopted and is being implemented.

2.18 Road

No information regarding the operational and ownership regimes governing the road sector in Russia was obtained during this project.

2.19 Rail
The Russian Ministry of Railways is responsible for the licensing actives in the rail sector.   Under Federal law the following rail activities require licenses:

· Handling operations on railway transport;

· Maintenance and repair of rolling stock of railway transport;

· Maintenance and repair of technical means used by railway transport;

· Most transportation of passengers by railway transport; and 

· Most shipments of goods by railway transport.

The APEC individual action plan in this sector notes that non-resident companies enjoy equal forwarding rights and that transport infrastructure is provided to shipment operators on non-discriminatory basis.

In terms of cross border trade, Russia is working within a framework of bilateral intergovernmental commissions on economic co-operation with China, Mongolia PDRK and the Republic of Korea to ensure international rail shipments are efficient.
2.20 Maritime 

According the results of the Transparency Exercise Questionnaire, discrimination in port charges on the basis of vessel flag is now virtually extinct.  There remain instances in which, for political or security reasons, vessels carrying certain flags are restricted in their access to ports in certain jurisdictions
.   

2.21 Aviation

No information regarding the operational and ownership regimes governing the aviation sector in Russia was unveiled during this project.

Singapore

2.22 National

2.22.1 Government Structures

Government type: parliamentary republic

Administrative Divisions: None.

Legal system: based on English common law; has not accepted compulsory ICJ jurisdiction

Parliament: unicameral Parliament (83 seats; members elected by popular vote to serve five-year terms) 

2.22.2 Transport Sector Overview

2.23 Road

Owners of heavy vehicles are required to procure a vehicle parking certificate for road tax renewal.  In terms of bus services operators must apply to the Public Transport Council (PTC) for licenses.  Furthermore, operators require Passenger Service Vehicle (PSV) license from the Land Transport Authority (LTA). Bus drivers will also need to apply for bus driver vocational licenses from the LTA.
The APEC Individual Action Plan for Singapore states that there are no restrictions applying to foreign ownership and no discrimination of foreign operators in terms of commercial vehicles.   In terms of bus and taxi operations, foreign capital can be invested in existing operations.  
2.24 Rail  

There is no restriction on foreign shareholding of existing rail operators.   As new opportunities come up in rail services the stated policy of Singapore is that operators with have a proven track record in providing mass public transport,t technical competency and possibly financial capability will be selected through tender. The Rapid Transport Service Act allows the Land Transport Authority to impose license conditions for the operations and maintenance of the RTS as well as provision of train services.

2.25 Maritime

2.25.1 Ports

With an eye towards privatisation
, the Port of Singapore was corporatised in 1997.  With the transfer of regulatory powers to the Marine and Ports Authority, the PSA Corporation was intended to focus completely on the development of the port business.  It was envisaged that this new structure would increase the ability of the corporation to respond to the more competitive environment
. 

As the port regulator, Maritime and Port Authority of Singapore (MPA) has issued 4 types of public licenses:
1. Port Services and Facilities
2. Pilotage Services
3. Towage Services
4. Sale of Desalinated water
In general the Public Licenses require the licensees to provide efficient and reliable services, and to comply with the price control arrangements and service standards that the Maritime Port Authority may establish. The licensees are also prohibited from engaging in any conduct that would have the effect of distorting or preventing competition in the Singapore market for port services and facilities

To date the towage services in Singapore port have been liberalized with 6 licensed towage operators in the port. MPA has issued a Public Licence for Port Services and Facilities to Jurong Port Pte Ltd in Jan 2001. The public licences for pilotage services and sale of desalinated water have been issued to PSA Corporation LTD and PSA Marine Pty Limited respectively. 
The main pre-requisites for the issue of towage license in Singapore port are that the company must:

· Have at least 3 years’ operational experience with its tugs assisting in the berthing and unberthing of vessels in the port of Singapore
· Have a paid up capital of at least S$2 million and 
· Maintain full operational capability on a 24 hours basis.
Container terminal operations within the port of Singapore are still provided exclusively by PSA Corporation.

2.25.2 Shipping

The Singapore Shipping register is open to citizens and permanent residents of Singapore, as well as companies incorporated in Singapore.  In the case of a company incorporated in Singapore, there are no restrictions on the proportion of equity that may be owned by foreign interests.   The company must, however, have a paid up capital of a minimum paid up capital of S$50,000 or 10% of the value of the first vessel registered under its ownership, whichever is the lesser.  This requirement is capped at S$500,000.  There is no restriction on the age of the vessel that may be registered, but vessels registered by a foreign owned company must be at least 1,600 GT and be self-propelled.

Singapore does not place any restrictions on the nationality of crews of foreign going ships, and accepts certificates of competency from countries party to SCTW and from most Commonwealth countries.

Income derived or deemed to be derived from the operation of Singapore ships is exempt from income tax in Singapore.

There are a number of subsidies, government and business initiatives, which work to support of the Singaporean Shipping industry.  These include:

· A Ship Financing Scheme providing financing for the purchase of new vessels from Singapore shipyards at rates intended to match offers from other Asian shipyards. (The scheme was intended to promote the use of Singaporean yards over others in the Asia-Pacific, and was not intended to support fleet development directly
.)

· An Approved International Shipping Enterprise Scheme (1991) providing tax benefits significant international shipowners that have directly attributable business spending of at least S$4 million a year in Singapore and have at least 10% of its fleet registered under the Singaporean flag.
 

However, some of the more direct initiatives have been removed such as the case of the abolition of the open registry of ships which utilised tax incentives to attract foreign shipowners.

2.26 Aviation

The principal regulatory instruments that govern the air services market in Singapore are:

· Civil Aviation Authority of Singapore Act and Regulations
· Air Navigation Act and Regulations
The Civil Aviation Authority of Singapore is responsible for the air services development, airport management and development, airspace management and organisation, and regulatory and advisory matters. 
For foreign airlines to operate in Singapore they must be designated by their respective governments according to the terms of bilateral Air Service agreements.  
Although the number of airlines is restricted by the bilateral air services agreements between the economies, there are no restrictions on technology transfer and no economic needs test.   
Chinese Taipei

2.27 National

2.27.1 Government Structures

Government Type: multiparty democratic regime headed by popularly elected president 

Administrative Divisions: since in the past the authorities claimed to be the government of all China, the central administrative divisions include the provinces of Fu-chien (some 20 offshore islands of Fujian Province including Quemoy and Matsu) and Taiwan (the island of Taiwan and the Pescadores islands); note - the more commonly referenced administrative divisions are those of Taiwan Province - 16 counties (hsien, singular and plural), 5 municipalities* (shih, singular and plural), and 2 special municipalities** (chuan-shih, singular and plural); Chang-hua, Chia-i, Chia-i*, Chi-lung*, Hsin-chu, Hsin-chu*, Hua-lien, I-lan, Kao-hsiung, Kao-hsiung**, Miao-li, Nan-t'ou, P'eng-hu, P'ing-tung, T'ai-chung, T'ai-chung*, T'ai-nan, T'ai-nan*, T'ai-pei, T'ai-pei**, T'ai-tung, T'ao-yuan, and Yun-lin; the provincial capital is at Chung-hsing-hsin-ts'un 

Legal System: based on civil law system; accepts compulsory ICJ jurisdiction, with reservations

Executive Branch: 

Chief of state:  President (currently Shui-bian Chen) and Vice President. 

Head of government:  Premier (President of the Executive Yuan and Vice Premier (Vice President of the Executive Yuan).
Cabinet:  Executive Yuan appointed by the president 

Legislative Branch: unicameral Legislative Yuan (225 seats - 168 elected by popular vote, 41 elected on the basis of the proportion of nationwide votes received by participating political parties, eight elected from overseas Chinese constituencies on the basis of the proportion of nationwide votes received by participating political parties, eight elected by popular vote among the aboriginal populations; members serve three-year terms) and unicameral National Assembly (300 seats, note - total number of seats has been reduced from 334 to 300 since the last election; members are elected by proportional representation based on the election of the Legislative Yuan and serve four-year terms) 

Judicial Branch: Judicial Yuan (justices appointed by the president with the consent of the National Assembly; note - beginning in 2003, justices will be appointed by the president with the consent of the Legislative Yuan)

2.27.2 Transport Sector Overview

Chinese Taipei has about 19,630 km (about 12,200 mi) of roads and some 4600 km (some 2860 mi) of railways. Most of the railroads are owned by industry and are used for shipping goods. Public and private bus lines provide overland passenger service. The country's busiest seaports include Kaohsiung, Chilung, Hualien, and T'aichung. International airports serve Taipei and Kaohsiung. The main Taiwan air carrier, China Airlines, provides domestic and international service. 

2.28 Road 

No information regarding the operational and ownership regimes governing the road sector in Chinese Taipei was unveiled during this project.

2.29 Rail

The Chinese Taipei railway system was constructed approximately 109 years ago.  The Railway business is fully owned by the government under the Taiwan Railway Administration (TRA).  No announced plans for liberalisation or the introduction of competition in the rail sector were revealed during the project.

2.30 Maritime

Ports

Chinese Taipei has four major international ports Kaoshiung, Keelungd, Hualien, and Taichung.  They were recently moved from the control of the harbour bureau to the Ministry of Transport and Communications in order to coordinate the investment in expansion of these ports.

Terminals as Kaoshiung and Keelung can be leased out to major users providing that they use the port’s dockworkers granting the dockworkers a virtual monopoly of supply. 
Shipping

Support for the shipping industry comes in a number of forms including the Government requirement for priority carriage by domestic flag vessels of bulk and liner commodities.

However, reform in the maritime area has included:

1. The reduction and final abolition of the harbour construction fee an ad valorem levy 

2. Improved ability for foreign nationals to rent and invest in harbour facilities 

3. Simplified customs procedures

4. Increased foreign capital limits in Chinese Taipei registered ships (one-third to half)

Trade across the Taiwain Straits between China and Chinese Taipei is constrained to:

· Vessels sailing between between Fuzhou and Xiamen in China and Kaohsiung in Chinese Taipei providing that their cargo originated in or was destined for a third country or countries and was transhipped within Kaohsiung’s ‘offshore centre’ facility;
· Fly the flag of a third country but are controlled by Chinese of Chinese Taipei registered companies.  
· Carriers license by Beijing’s Ministry of Transport and Communications 

· Cargo that had been routed via a port located in a third country 

2.30.1 Aviation

The reciprocal treatment condition imposed on foreign air freight forwarders for setting up branch offices in Chinese Taipei has recently been lifted.
The Civil Aviation Law has been revised so that the limitation on WTO member investment to air freight forwarders and air cargo distribution centres has been lifted completely.

Reform in the air services sector since 1996 has included:

· Lighter regulation arrangements in the private transport businesses such as the helicopter transportation business

· Simplified licensing application procedures

· Permission has now been given for foreign air freight carriers who have applied to set up there own distribution centres at Chiang Kai Shek International Airport

· Restrictions on the services category and the conditions on the minimum space for offices and warehouses have been lifted.   

· On a reciprocal basis Chinese Taipei has already committed to waive the limitation on foreigners equity holding and on the number of foreigners as the board directors in air freight forwarding companies.
· Further moves to relax the limitation on foreigners equity holding and on the number of foreigners as the directors of companies in the airport ground-handling service, off-airport cargo terminal and air freighter forwarder industries from the current one-third to one-half have been introduced

Thailand

2.31 National 

2.31.1 Government Structures

Government type: constitutional monarchy

Administrative Divisions: 76 provinces (changwat, singular and plural); Amnat Charoen, Ang Thong, Buriram, Chachoengsao, Chai Nat, Chaiyaphum, Chanthaburi, Chiang Mai, Chiang Rai, Chon Buri, Chumphon, Kalasin, Kamphaeng Phet, Kanchanaburi, Khon Kaen, Krabi, Krung Thep Mahanakhon (Bangkok), Lampang, Lamphun, Loei, Lop Buri, Mae Hong Son, Maha Sarakham, Mukdahan, Nakhon Nayok, Nakhon Pathom, Nakhon Phanom, Nakhon Ratchasima, Nakhon Sawan, Nakhon Si Thammarat, Nan, Narathiwat, Nong Bua Lamphu, Nong Khai, Nonthaburi, Pathum Thani, Pattani, Phangnga, Phatthalung, Phayao, Phetchabun, Phetchaburi, Phichit, Phitsanulok, Phra Nakhon Si Ayutthaya, Phrae, Phuket, Prachin Buri, Prachuap Khiri Khan, Ranong, Ratchaburi, Rayong, Roi Et, Sa Kaeo, Sakon Nakhon, Samut Prakan, Samut Sakhon, Samut Songkhram, Sara Buri, Satun, Sing Buri, Sisaket, Songkhla, Sukhothai, Suphan Buri, Surat Thani, Surin, Tak, Trang, Trat, Ubon Ratchathani, Udon Thani, Uthai Thani, Uttaradit, Yala, Yasothon

Legal System: based on civil law system, with influences of common law; has not accepted compulsory ICJ jurisdiction

Parliament: bicameral National Assembly or Rathasapha consists of the Senate or Wuthisapha (200 seats; members elected by popular vote to serve four-year terms) and the House of Representatives or Sapha Phuthaen Ratsadon (500 seats; members elected by popular vote to serve four-year terms) 

2.31.2 Transport Sector Overview

2.32 Road

To enter the international road transport market in Thailand foreign operators must meet the following conditions:

1. There must be a bilateral agreement between Thailand and the country where the transport services are provided to or from and

2. The operator must be in the form of a limited company, limited public company or a Thai government organization and

3. The operation must have at least a branch office in Thailand that is registered under Thai Laws

In the domestic transport market there are still strong cabotage laws which restrict the provision of transportation of domestic passengers and freight to natural persons of Thai nationality or a juristic person incorporated under Thai laws.

In terms of freight forwarding, TEQ response
 suggests that there are no market access limitations for foreign firms wishing to engage in international logistics, consolidation and freight forwarding in Thailand. No market access limitations apply to foreign firms wishing to provide trucking services in connection with ocean transport.  Foreign participants — including the Toll Group — are now well established in road haulage in Thailand.

However road congestion and transport costs remain major issues in Thailand:

Container turn time is hampered by road congestion and lack of storage areas. The cost of moving and positioning empties is a major problem…. Both berth and infrastructure congestion has a major impact on both efficiency and costs.

2.33 Rail

Rail transportation in Thailand is provided only by the government owned State Rail Authority of Thailand.  A restructuring plan for SRT has been developed under a World Bank program, and work on the implementation of this plan, which includes corporatisation, has commenced.  However, there are no clear plans to introduce competition in above rail services.

2.34 Maritime

2.34.1 Ports

All major ports are currently controlled by the Port Authority of Thailand (PAT).   However, privatisation of these ports is beginning with separation of the PAT’s operational functions from their regulatory duties.   
As growth in shipping traffic increased in Bangkok the government began by allowing the establishment of new private container terminals at the original facility Klong Toey, while limited their throughput.   As traffic continued to grow in the late 1980s the Government developed the Laem Chabang Facility.   Over time the original facility has been relegated to feeder statues.    

While Laem Chabang remains under the control of the Port Authority of Thailand, terminal operations in the port have been concessioned to private interests.  This has opened up significant opportunities for private investment.  All of the five container terminals in the port are operated by terminal operating companies in which overseas interests hold a significant stake.

For the operations of other major public ports as well as private ports, the Thai Government has maintained the policy that the private sector is allowed to participate in port services either by operating the existing facilities in such ports or funding the development of and operating the new or additional facilities. To apply as a port operator, one must conform to the Foreign Business Act B.E. 2542 i.e. the operator must be a natural person of Thai nationality or juristic person incorporated under the Thai Civil and Commercial Code with at least 51% of Thai equity. Besides, the private operator is required to obtain permission for the construction and operation of the port according to the Navigation in Thai Waters Act (the responsible agency is the Harbour Department) and the law on Business Affecting Public Security and Well-being (the responsible agency is the Office of the Maritime Promotion Commission).
2.34.2 Shipping

Previous studies have indicated that the Thai government does provide support to the shipping industry.  In brief this support includes:

· The Thai Government owns the Thai Maritime Navigation Company which acts in effect as freight forwarder for cargoes of the Government or Government-owned enterprises 

· The Government is also alleged to have a minority stake in container carrier Unithai:  

· Official articulation of support for a national fleet through subsidies and tax measures including the Maritime Development Fund and packing credits for exporters using Thai vessels.

· Requirements that, where available, government-generated cargo is to be carried by national flag vessels.  

· Reservation of the coastal trade to Thai flagged vessels

· Tax exemptions to Thai nationals for the purchase of vessels and reducing the import tax on the transactions from thirty to one per cent
.  

However there has been some liberalisation in the Government support t o the industry with reforms such as:

· Reducing the minimum requirement for seamen of Thai nationality on a Thai registered vessel from 75% to 50% of the total complement, with provision for a limited period further reduction if difficulty is experienced obtaining suitably qualified Thai crew.

· Permitting the lease of non-Thai vessels for the carriage of reserved government cargoes

· Allowing operators who buy their vessels in foreign countries to register their vessels in Thailand while operating permanently in foreign countries. 

· Reform to the Vessels Act (1938) to allow foreigners to own 49% of the equity in Thai vessels (including coastal vessels).  The amended Act also provides that, under certain circumstances, reflagging of Thai-owned vessels for use in the coastal trades will be permitted.

· Permitting mixed nationality crews on Thai flagged vessels providing that Thai nationals fill certain key positions.
Under the Thai Vessels Act to be registered for domestic shipping the following requirements must be met

· The owner must be a natural person of Thai nationality or juristic person incorporated under the Thai Civil and Commercial Code 

· There must be at least 70% of Thai equity. 

If the vessel meets safety and other relevant safety standards it may also be employed in international trade

For a vessel to be registered in Thailand to undertake international shipping service only the ship owner must be a limited company or public limited company incorporated under the Thai Civil and Commercial Code with at least 51% of Thai equity 

No restrictions are applied on the age, size or country of build of the vessel.  

Generally, there are no restrictions on access to cargoes to and from Thailand, except only the transport of goods from certain countries to Thailand which is required to be serviced by Thai flag vessels if such goods are purchased either directly or indirectly by government agencies or public enterprises.
2.35 Aviation

The five major airports in Thailand are Bangkok (Don Muang), Chiang Mai, Chinag Rai, Phuket and Hat Yai.   These airports are currently all owned and operated by the Airports Authority of Thailand (AAT).   The smaller airports are owned and operated by the Department of Aviation.    

A second airport (Suvarnabhumi) is currently being built in Bangkok to reduce congestion at Don Muang.   A new state corporation, the New Bangkok International Airport Corporation (NBIAC), has been formed to manage the development of Suvarnabhum The NBIAC is a joint venture between the AAT and the Ministry of Finance.    According to the airport’s website (http://www.suvarnabhumiairport.com/investor/finance.asp) the expected cost of the will be 220 million baht of which forty-five percent of the capital will be funded by the private sector.   The opportunity for private sector investment in the new airport is constrained by the terms of the loan by the Overseas Economic Cooperation Fund, a major source of finance for the new airport.  This loan is only made available to a State-controlled entity.  

In the case of the other airports, a private entity or investors may have holdings in an airport company.  They may also act as a partner in a joint venture to provide extra investment capital for infrastructure development or act as a strategic partner to increase the efficiency of existing operations.

Airport charges are subject to government approval.   

Air transport services in Thailand are governmene4d by the following documents:

· The Announcement of the Thai National Executive Council No. 58 (B.E.2515)
· The Foreign Business Act (B.E.2542)
· The Constitution of the Kingdom of Thailand (B.E. 2540)
· The Air Navigation Act (B.E.2497)
· The Telephone and Telegraph Act (B.E.2477)
· Air services agreements
For domestic air services operators must comply with the Air Navigation Act and receive specific permission from the Transport and Communications Minster to operate.   The Foreign Business Act stipulates that foreigners are prohibited from providing domestic air transport without specific permission from both the Commerce Minster and the Cabinet.  Operators must also conform to the Foreign Business Act in the case of the following aviation services:

· Rental of Aircraft and Crew

· Selling and Marketing of Air Transport Services 

· Computer reservation system services (CRS)

· Aircraft Repair and Maintenance Services
In terms of licensing, foreign service providers must apply to the Department of Aviation to prove their compliance with the following regulations.   
1.  Minimum requirement of registered capital which must be paid in full at time of application, with foreign participants having minimum investment requirements

2. No transferable shares are issued and not less than 70% of shares shall be held separately or in any combination by the following: Thai nationals, Thai Government agencies, and/or companies that Thai Government agencies hold more than 70% share.

3. Board: Majority of board members of the company shall be of Thai nationality.  In the case of helicopter operator, all board members shall submit his/her personal information for inspection with the National Intelligence Agency for necessary clearance.

4. The submission of a Feasibility Study:

5. Insurance: Insurance requirements are as follows:

6. Air Safety Requirement  

Foreign firms wishing to provide aircraft and crew rental services can only do so through a limited liability company which is registered in Thailand and which meets the following conditions:
· Foreign equity participation must not exceed 49 per cent of the registered capital.
· The number of foreign shareholders must be less than half of the total number of shareholders  
· For the minimum capital requirement, a foreigner must have invested at least two million baht.
United States of America

2.36 National

2.36.1 Government Structures

Government type: federal republic; strong democratic tradition

Administrative Divisions: 50 states and 1 district*; Alabama, Alaska, Arizona, Arkansas, California, Colorado, Connecticut, Delaware, District of Columbia*, Florida, Georgia, Hawaii, Idaho, Illinois, Indiana, Iowa, Kansas, Kentucky, Louisiana, Maine, Maryland, Massachusetts, Michigan, Minnesota, Mississippi, Missouri, Montana, Nebraska, Nevada, New Hampshire, New Jersey, New Mexico, New York, North Carolina, North Dakota, Ohio, Oklahoma, Oregon, Pennsylvania, Rhode Island, South Carolina, South Dakota, Tennessee, Texas, Utah, Vermont, Virginia, Washington, West Virginia, Wisconsin, Wyoming

Dependent areas: American Samoa, Baker Island, Guam, Howland Island, Jarvis Island, Johnston Atoll, Kingman Reef, Midway Islands, Nava’s Island, Northern Mariana Islands, Palmyra Atoll, Puerto Rico, Virgin Islands, Wake Island 

Legal System: based on English common law; judicial review of legislative acts; accepts compulsory ICJ jurisdiction, with reservations

Parliament: bicameral Congress consists of Senate (100 seats, one-third are renewed every two years; two members are elected from each state by popular vote to serve six-year terms) and House of Representatives (435 seats; members are directly elected by popular vote to serve two-year terms)

2.36.2 Transport Sector Overview

The ‘Buy America Requirements’ of the Surface Transportation Assistance Act (1982) operate as a non-tariff barrier to trade in the field of transport equipment, applying to all purchases by the Federal Government and all federally assisted procurements. We note that approximately 80% of the cost of new highways and transit systems are federally funded.

The Buy America Requirements provide that no federal funds may be outplayed under the relevant acts unless ‘all iron, steel and manufactured products used in the project are produced in the United States.’  All steel and iron manufacturing processes must take place in the United States, 
. The steel and iron requirements apply to all construction materials used in infrastructure projects such as rail lines and bridges. Further, for a manufactured product to be considered produced in the United States, all of the manufacturing must take place in the United States and all of the components of the product must be of U.S. origin. 

There are provisions for waiving these onerous requirements where such a waiver is (1) ‘in the public interest’, or (2) where items are not produced in the U.S., or (3) where the price differential between the U.S. and foreign product is so great that the total contract cost will be increased by more than 25%. 

These provisions do not apply to the procurement of buses and other rolling stock (including train control, communication and traction power equipment), if the cost of components produced in the U.S. is more than 60% of the cost of all components and final assembly takes place in the U.S.

2.37 Road

2.37.1 Carrier Regulation

The US Federal Motor Carrier Safety Regulations governs the operation of drivers and commercial motor vehicles engaged in interstate of foreign trade.   These regulations also cover vehicles transporting hazardous materials and also outline provisions for roadside inspections and penalty systems

There is no Federal licensing of commercial vehicles therefore all vehicles must be registered and licensed in all States in which they operate.    Further to this, all motor carriers involved in cross border trade (be it across State and/or US borders) are required to obtain Federal Operating Authority.  This authority is based on carriers being able to prove whether they meet safety and insurance requirements.   It should be noted however there are prohibitions on States imposing economic regulatory requirements on motor carriers operating within their borders.   

Deregulation in 1980 led to a more open trucking industry.     The major effect of the Motor Carrier Act (1980) was to ease entry and exit conditions for trucking firms. In a deregulated environment, existing and new firms had only to demonstrate that they were "fit, willing, and able" to obtain licenses to operate commercial services. US carriers were forced to rationalize fleet size, improve management, achieve greater economies of scale, and enhance productivity. Increased operating revenues and a lower debt-to-equity ratio.

Drivers and vehicles engaged in interstate or foreign commerce in the United States must comply with the U.S. Federal Motor Carrier Safety Regulations (FMCSR) contained in 49 CFR Parts 383, 387, and 390-99.  The FMCSR apply to commercial motor vehicles over 10,000 lbs. gross vehicle weight rating. Motor carriers transporting hazardous materials must comply with federal regulations contained in 42 CFR Parts 100-180.  

Commercial drivers and vehicles are subject to roadside inspections while operating in the United States.  Those found to be in violation of the FMCSR are subject to fines and penalties, including removal from service.  

If they meet certain provisions, persons from outside the US are able to enter the US motor carrier market as well as being able to invest in the industry.   Citizens of Mexico opportunity to receive grants of operating authority is limited through the 1992 Bus Regulatory Reform Act to charter and tour services and to investment pursuant to NAFTA.

2.37.2 Private Sector Participation

Tolling or private sector provision of roads has been out of favour in the US from the early 1950s when the Inter State Highway system was instigated. However, since the late 1980s the whole issue has been revived, and by the early 1 990s several concession agreements had been signed. All concessions have been awarded at the state level.

The State of California has been leading this renaissance, with the first BOT road projects in the country. All of the roads revert to Caltrans (the state DOT on substantial completion) and in most cases are operated through the Transportation Corridor Agencies (TCA) founded in 1986. The concession legislation was passed in July 1989 to allow the four new concession agreements.

2.38 Rail

The 1980s saw the deregulation of the US rail industry to make it more responsive and competitive against road transport.    With the introduction of the Staggers Rail Act of 1980 and the 1984 U.S. Shipping Act, rail was given greater scope to provide freight services through:

· Competitive pricing of movement of truck trailers-on-flat-cars and containers-on-flat-cars;  

· Permission to offer confidential long-term service contracts to shippers based on volume and service level; and 

· Permission to shipping conferences and ocean carriers to establish intermodal through rates and long-term service contracts with shippers and railways without fear of anti-trust action.

As in the case of road services deregulation, reforms in the rail sector led to significant railway rationalization in the 1980s, including consolidation, improved productivity, and a subsequent decrease in freight rates.  There are now only four major freight railroads: Burlington Northern Santa Fe, CSX, Norfolk Southern and Union Pacific. Together they handle about 90% of railroad freight. Mid-sized railroads, such as Kansas City Southern, Florida East Coast and the U.S. lines of Canadian National and Canadian Pacific, serve regional markets. A large and growing number of short-haul lines have come into being as major railroads sell off branch lines.
 AMTRAK, a quasi-public corporation, is the sole provider of intercity passenger transport.
Operating and manufacturing standards for the U.S. rail industry are monitored and updated, as necessary, by the Association of American Railroads (AAR) while rail safety aspects are regulated by the Federal Railroad Administration (FRA).   Privately owned railroads are encouraged by FRA to maintain higher safety standards than the baseline FRA standards.  The FRA regulations (CFR Part 49) have the force of law and railroads are fined for violations.
  

So long as U.S. rail safety standards and regulations are met, any foreign rail company may operate in the United States and any foreign enterprises may own and operate U.S. railroads.  The only exception to this is in Vermont or in an adjacent state.  There foreign companies must incorporate in order to own directly or indirectly the stock of a railroad company incorporated in Vermont.   We note that the Canadian National Railroad (CN) took over Illinois Central Gulf Railroad (ICG) in the late 1990s and Wisconsin Central Railroad (WC) in October 2001. These mergers allow for seamless rail transportation between the US and Canada.
2.39 Maritime

The U.S. Department of Transportation Maritime Administration (MARAD) is responsible for water transportation policy, including vessel operations, shipbuilding and repair, and port operations, both for commercial trade and national defence.
  

2.39.1 Ports

Port Services

U.S. port services are generally available on a non‑discriminatory basis.  Limited restrictions are applied on vessels of certain countries on national security grounds.
  The Immigration and Nationality Act of 1952, as amended, prohibits alien crewmembers from performing longshore work in the United States.  The Act provides a reciprocity exception for longshore work by the crews of vessels both registered in and owned by nationals of countries that allow the crews of U.S. vessels to perform longshore work. The United States maintains an MFN exemption covering existing restrictions on performance of longshore work during U.S. port calls by crews of foreign vessels owned and flagged in countries that similarly restrict crews on U.S.-flag vessels from longshore work.

Discriminatory Port Charges

In its submission to the 1994 Negotiating Group for Maritime Transport Services, the US argued that:
The U.S. maintains a differential vessel tonnage tax collected on entry to U.S. ports and based on gross registered tonnage.  Vessels entering U.S. ports from North or (parts of) South America, irrespective of the vessels' country of ownership or registry, are assessed a lower duty than vessels entering U.S. ports from other foreign ports.

Permissions, exemptions or concessions based on bilateral agreements may also result in differential treatment of trading partners.  In the U.S., discrimination of this type may take a positive form.  For example, lighthouse fees and certain types of tonnage tax are waived for vessels flying the flag of an economy in which charges of these types are not levied on US-flag vessels.  

The U.S. replies to the Transparency Exercise Questionnaire, suggest that discrimination in port charges on the basis of vessel flag is now virtually extinct
.  However, there remain instances in which, for political or security reasons, vessels flying certain flags are restricted in their access to ports.  For example, the U.S. requires vessels from a range of countries, including Russia and Vietnam, to either give 3 days advance notice of their intention to visit a U.S. port, or to seek in advance permission to enter the port (a seven day process).  Vessels from some other nations, including two Pacific rim non-APEC countries (Cambodia and Peoples Republic of Korea) are prohibited from entering US ports.

2.39.2 Ship Repair 
As of May 2000, there were 94 shipyards and ship repair facilities located in the United States, employing 80,414 workers.
  There are no restrictions on foreign investment in U.S. shipyards or ship repair facilities.  
The Federal Government provides direct support to the industry through the procurement of goods and services from shipyards and related industries to repair government-owned vessels.  In the event that ships are repaired abroad, 50% ad valorem duty is imposed on vessels when re-entering the United States, based on the cost of equipment and non-emergency repairs obtained in foreign countries for U.S.-flag vessels. U.S.-owned foreign-flag vessels are not subject to the duty.  Under the NAFTA, this duty was terminated.  The OECD Shipbuilding Agreement (see below) would eliminate this duty for countries signatory to the Agreement. 
The United States has signed but not as yet ratified the 1994 Agreement Respecting Normal Competitive Conditions in the Commercial Shipbuilding and Repair Industry and the Related Understanding on Export Credits for Ships (collectively, the OECD Shipbuilding Agreement).  The Agreement sought to limit the delivery of new vessels under the Jones Act to 200,000 gross tons per year, and limited the granting of assistance such as described above.  The U.S. Congress has not passed the implementing legislation for the OECD Shipbuilding Agreement.
2.39.3 Shipping

The Federal Maritime Commission (FMC) is responsible for the regulation of ocean-borne transport.
  The FMC may take action under various statutes against foreign practices deemed to adversely affect U.S. shipping companies or U.S. carriers in international commerce.  Foreign carriers may petition the FMC for relief.  The FMC also oversees and regulates shipping lines that are exempt from U.S. antitrust laws.
The market for U.S. international maritime transport services is generally open to foreign competition. Vessels registered in the U.S. for foreign trade may be of any type, size and age and may be registered irrespective of country of building. Foreign flag vessels carry c 97% of U.S. ocean-borne trade. However, some of these foreign-flag vessels are beneficially-owned by U.S. citizens or U.S. companies.  Whereas the compliance costs of U.S.-flag registry are high, vessels operating under foreign flags are often exempted from corporate income tax on revenues in foreign commerce.

No restrictions are placed on the country of construction of vessels that are registered under the U.S. Flag.  While such vessels must be owned by a U.S. entity, the entity concerned may be wholly-owned by non-citizen interests.  However, the U.S. requires that all crew on U.S. vessels be of U.S. nationality. 

Since the late 1990s, several U.S. shipping lines have been acquired by foreign interests. The injection of foreign capital apparently being the only way to retain the ships under the U.S.-flag.
 

National security considerations restrict the entry of certain foreign vessels to U.S. ports, either by requiring more than the international standard 24-hour advance warning of entry or by prohibiting access altogether. 

Maritime Support Program

Under the Merchant Marine Act (1936), US shipowners received operating-differential subsidies for vessels employed on ‘essential’ trade routes. Thirty-one such routes were designated in the 1950s.

Until 1996, the principal US Government support for US-flag, US-crewed commercial vessels was through the payment of an Operating Differential Subsidy (ODS). ODS offered payments designed to bridge the gap between the cost of repair and maintenance, insurance and wages payable by US operators and that payable by their foreign competitors, with the aim of providing a ‘level playing field’ for US carriers. In the early 1990s, the US Maritime Administration had ODS contracts with four liner and thirteen bulk operators.
 The ODS program has been replaced by the Maritime Security Program (MSP).

The Maritime Support program (MSP) is an important source of support for the U.S.-flag merchant marine, providing a fixed payment to U.S.-flag vessel operators.  The programme aims to ensure that a limited number of militarily useful vessels from the commercial fleet are available to meet the nation's sealift requirements in time of war or national emergency.  The MSP provides funding for up to 47 vessels.  Net subsidy outlays for the MSP during FY 1997 amounted to US$38 million, increasing to US$94 million in FY1999.  Funding of up to US$100 million per annum is authorized through 2005.

U.S. legislation requires that vessels employed in foreign trade receiving support from the U.S. Government to be owned and operated by U.S. citizens. For example, APL and Maersk-Sea-Land (Maersk) operate vessels enrolled in the Maritime Security Program (see below).  Under the terms of the relevant support programs, such vessels must be owned and operated by U.S. citizens.  In 1995 U.S. law was amended to provide that a vessel would be considered U.S.-owned if title was held by a U.S. trustee for the benefit of non-citizens and the vessel was chartered to a U.S. citizen vessel operator.  The APL and Maersk vessels enrolled in the MSP are owned by such trusts and chartered to U.S.-owned ship-management companies who operate them.  These ship-management companies time-charter the vessels to APL and Maersk. The majority of U.S.-flag container ships are now employed in services operated by foreign-owned carriers.

Title XI Guarantees

Under the Title XI program, the U.S. Government insures or guarantees full payment to the lender of the unpaid principal and interest on an obligation in the event of a default by the vessel owners or the shipbuilder. As of September 2001, Title XI guarantees in force totalled approximately $4.9 billion, covering 871 vessels and 89 individual shipowners.

Construction Subsidies

US citizens owning or leasing eligible vessels have been able to obtain tax benefits through the Capital Construction Fund (CCF) and Construction Reserve Fund (CRF) programs.

The Capital Construction Fund (CCF) program, established under the Merchant Marine Act (1970), is intended to assist US-vessel operators to accumulate the capital necessary for the construction, reconstruction and acquisition of vessels constructed and registered in the US.
  The CCF allows operators of vessels employed in foreign commerce (including Great Lakes trade with Canada) and non-contiguous domestic trades to defer tax. It permits the deferral of Federal income tax on deposits of money by any US company that meets applicable and statutory requirements, if the funds are used to construct vessels in US shipyards.

The Construction Reserve Fund (CRF) is a financial assistance program that offers tax-deferral benefits to US shipowners. Shipowners’ operating vessels in foreign or domestic commerce can defer taxation of capital gains attributable to the sale or loss of a vessel, providing that the net proceeds are placed in a CRF and used to reinvest in a new vessel, constructed and registered in the US, within three years.
 

Government Controlled Cargoes 
The U.S. practices cargo preference. Half of all government-generated cargo (75% for certain agricultural cargoes) and all military cargo, as well as cargoes generated by Eximbank loans, must be carried on U.S.-flag vessels unless a waiver is granted by the MARAD.
 Although ships carrying such cargoes may be built abroad, they must be registered under the U.S.-flag for at least three years to be eligible to carry preference cargoes. Exports of Alaskan crude oil must also be shipped in U.S.-flag vessels.  International cargo under the cargo preference system accounted for 29% of international cargoes carried by U.S.-flag vessels in FY 1997; this system therefore provides substantial assistance to the U.S. industry.
Quantitative Restrictions on Cargo Carriage  

Until 1998, the US and China had an agreement providing for parity in bilateral liner cargo carriage (including both export and import of commercial cargoes), ensuring vessels of each nation at least 33% of cargo. The explicit purpose of this 10-year agreement was to enable US carriers to access bilateral trade cargoes under Chinese government control
. 

The US government has estimated that the share of total United States sea-borne international trade subject to bilateral cargo sharing agreements, measured in terms of quantity, is less than four per cent.
 
Regulation of International Liner Shipping: Ocean Shipping Reform Act 1998

The passage of the Ocean Shipping Reform Act 1998 (OSRA) introduced significant changes to the regulatory regime applying to liner shipping. In common with earlier legislation, the Shipping Act 1984, OSRA applies to common carriers, ocean freight forwarders and marine terminal operators. OSRA was intended to promote a more market-driven, efficient liner shipping industry by:

· Reforming existing regulations relating to shipping conferences to reflect the evolution of liner trades over the period 1984-98; 

· Enhancing competition in international liner shipping and to give added protection to US carriers from unfair shipping practices by foreign countries;

· Promoting exports.

OSRA applies to both conference agreements and non-conference co-operative agreements. The legislation allows common carriers to enter into agreements to “discuss, fix or regulate transport rates, including through rates.”  

Conferences must be open to new members, allow lines to withdraw without penalty, and allow any member to take independent action on any tariff rate or service item: the notice period that conference agreements are permitted to require for such changes must not exceed five calendar days’. Conferences and other groupings of ocean carriers are permitted to negotiate inland haulage rates or services with rail and trucking operators. 

Under OSRA, the FMC retains the power to review the rates of foreign government-owned carriers and guard against foreign-government-backed below-cost pricing.  The FMC may take action against owners, operators, agents or masters of foreign vessels that engage in pricing practices that create “conditions unfavourable to shipping in the foreign trade of the United States."  Two recent cases instituted by the FMC concern sanctions against Japanese port practices, (docket 9620) and China's shipping measures applied to foreign carrier operations (docket 9814).

According to the FMC, OSRA has led to:

· Enhanced competition in the international shipping sector, accelerating the shift away from traditional rate-setting conferences.
  Although the liner shipping sector continues to be exempt from otherwise applicable antitrust laws, shipping lines can now enter into individual long-term “service contracts” with importers and exporters.  Under OSRA, carrier groups (alliances or preferences) can no longer restrict individual lines from entering into contracts with shippers.  As a result of the reform, the use of service contracts has increased significantly and they now reportedly cover 80-90% of the cargo carried in some sub-sectors;

· The restructuring of the liner shipping industry, notably through a dramatic increase in efficiency-enhancing operational agreements, e.g. vessel-sharing and space charters;
· Consolidation of Ocean Transport Intermediaries (OTI), with consequent efficiency gains; and
· Improved definition of ‘controlled carrier’, removing a potential loophole that may have allowed a controlled carrier to ‘flag-out’ or register its vessels under the laws and regulations of another country. Thereby avoiding the controlled carrier provisions  
Domestic Shipping (Cabotage)

The Jones Act (Section 27 of the Merchant Marine Act of 1920) reserves cargo service between two points in the United States (including most territories and possessions), either directly or via a foreign port, for ships that are registered under the U.S. flag U.S. crewed, and built in the United States.  Vessels registered under the U.S. flag, must be owned by a U.S. corporation, and 75% of the employees must be U.S. citizens.
 The current Administration supports cabotage laws in their present form.
Similar requirements apply to domestic passenger services, which are reserved for U.S. crews and U.S. built and registered ships.  Recently, a number of legislative proposals have been made for a relaxation of restrictions on the use of foreign vessels for cruises in the United States.
  Inter alia, these proposals would allow cruise operators to purchase foreign built vessels.
2.40 Air

2.40.1 Operations

The Federal Aviation Administration (FAA), located within the Department of Transportation (DOT), oversees over 150 U.S. certified air carriers, and monitors about 600 foreign air carriers operating in U.S. territory.
  

International air transport policy is formulated in the Office of the Secretary at the DOT.  In 1995, a statement on international air transportation policy declared code sharing and other cooperative marketing arrangements as a "cost-efficient way for carriers to enter new markets".
  Since then, the DOT has strongly endorsed so-called open skies agreements (OSAs), as well as code sharing and other commercial international alliances as providing sizeable benefits for consumers.

Principal Regulatory Instruments governing the air services market are:
· Title 49 of the United States Code, Subtitle VII - Aviation
· Title 14 of the Code of Federal Regulations (CFR): 
· Chapters I and III,
· Federal Aviation Regulations (FARs) 
The FAA is responsible for aviation safety regulation in the United States. Their role includes the safety regulation of civil air operations, maintenance and overhaul, and flying training. 

Operating licenses and airmen qualifications are administered by the FAA.   Economic authorizations for service providers are granted by the Office of the Secretary, Department of Transportation.  
A license to operate scheduled international air services requires licensees to conform to all relevant provisions of the Code of Federal Regulations.  Non-scheduled international services must also meet relevant requirements.    

Market entry into international scheduled and non-scheduled services is determined through bilateral or multilateral air services agreements, or on the basis of comity and reciprocity and other relevant public interest factors, and also by compliance with U.S. legislative and regulatory requirements.
Foreign investment is capped at 25% of voting equity in a U.S. air carrier.  This restriction does not apply to non-voting equity.
  The provision of domestic air services is only permitted by U.S. carriers.  Crews engaged in domestic air services must be U.S. nationals or resident aliens.  The Fly America Act requires U.S. government-financed transportation of passengers and cargo to be on U.S.-flag air carriers.
 

In the United States, almost all airports remain publicly owned, generally by municipalities or counties (e.g. Dade county for Miami airport), although outsourcing and management contracts are common. The U.S. regime of slot allocation, the so-called "high-density rule"
, applies only at four congested airports (Kennedy, La Guardia, O'Hare, and National).
  The remaining airports with scheduled air service (some 400) have no slot limitations for domestic or international flights.  Following a study conducted by the DOT in 1995, legislative changes were adopted in April 2000 which phase out the high-density rule at three of the four airports (i.e. Chicago O'Hare by 1 July 2002, New York-JFK and La Guardia by 1 January 2007) with exemptions being used during the transition period.  The rule will continue to apply at Washington Reagan Airport.  Other notable changes under the new statue are that slots or slot exemptions for international service are no longer required at Chicago O'Hare and, effective July 2001, slot-controlled hours at that O’Hare were reduced.

The provision of domestic air services is only permitted to U.S. carriers.  Thus foreign airlines are prevented from performing "cabotage", i.e. competing with U.S. airlines serving domestic routes.  Traffic within the United States accounts for about 28% of the world's cargo market.  Crews engaged in domestic air passenger and freight service must be U.S. nationals or resident aliens; air carriers engaged in providing international service may use foreign nationals in their flight crews.  The Fly America Act requires U.S. government-financed transportation of passengers and cargo to be on U.S.-flag air carriers.
 

The "wet" leasing of aircraft (with crew and, typically, fuel, maintenance, and insurance) to U.S. carriers is in practice restricted to U.S. companies and U.S. citizens.
  For the purpose of the WTO GATS negotiations, as well as its bilateral negotiations and regulatory scheme, the United States considers wet leasing to be a part of traffic rights, and therefore excluded from GATS disciplines.

"Dry" leasing of aircraft (leasing without crew) is deemed by the United States to be a business service, along with other leases of industrial equipment without operators.  There is extensive trans-national dry leasing of aircraft among both developed and developing countries.  U.S. companies participate in this market both as lessors and as lessees.  Thus in the view of the U.S. authorities, dry leasing although not covered by the Air Transport Annex is not excluded from the GATS.

Over the past two years, there have been attempts towards mergers of domestic airlines.  In March 2001, the proposed merger announced by United Airlines and US Airways was being investigated by the U.S. DOJ, who was examining, among other things, whether it would allow one airline to dominate several major airports.
  In late 2001, there were doubts as to whether the merger would go ahead.  The combined company would have a 12% share of the transatlantic market and increase the share of the transatlantic market held by the Star Alliance, of which United is a leading member, from 21% to 24%.

2.40.2 Airport Services

Airport services in the United States generate revenues of approximately US$10 billion annually.  State or local governments own virtually all U.S. airports with commercial services, although outsourcing and management contracts are common.  The United States has numerous airport services providers exporting their management skills and a number of U.S. airports have engaged foreign firms for these services.  

The U.S. ground-handling market is the largest in the world, and is open and competitive.
  The market has fostered the development of independent (non-airline) ground handling corporations and liberal access to self-handling by airport users.  Clauses allowing for ground handling by U.S. carriers themselves or for U.S. carriers to select among competing ground-handling firms in the airports of partner countries (and reciprocally) have been inscribed in most bilateral air transport agreements entered into by the United States.  Because of the importance it attaches to reciprocity in such services, and because it relies on bilateral guarantees it has negotiated, the United States has not supported subscribing to a GATS ground-handling provision.

2.40.3 Air Traffic Services

In December 2000, the U.S. President signed an order setting up the Air Traffic Organization (ATO), a performance-based organization within the FAA designed to oversee the U.S. aviation system.
  The ATO will be responsible for the provision of day-to-day operational air traffic services.  No plans have been announced with respect to an eventual privatization of air traffic control services.
Vietnam

2.41 National

2.41.1 Government Structures

Government Type: Communist state

Administrative Divisions: 58 provinces (tinh, singular and plural), 3 municipalities* (thu do, singular and plural); An Giang, Bac Giang, Bac Kan, Bac Lieu, Bac Ninh, Ba Ria-Vung Tau, Ben Tre, Binh Dinh, Binh Duong, Binh Phuoc, Binh Thuan, Ca Mau, Can Tho, Cao Bang, Dac Lak, Da Nang, Dong Nai, Dong Thap, Gia Lai, Ha Giang, Hai Duong, Hai Phong*, Ha Nam, Ha Noi*, Ha Tay, Ha Tinh, Hoa Binh, Ho Chi Minh*, Hung Yen, Khanh Hoa, Kien Giang, Kon Tum, Lai Chau, Lam Dong, Lang Son, Lao Cai, Long An, Nam Dinh, Nghe An, Ninh Binh, Ninh Thuan, Phu Tho, Phu Yen, Quang Binh, Quang Nam, Quang Ngai, Quang Ninh, Quang Tri, Soc Trang, Son La, Tay Ninh, Thai Binh, Thai Nguyen, Thanh Hoa, Thua Thien-Hue, Tien Giang, Tra Vinh, Tuyen Quang, Vinh Long, Vinh Phuc, Yen Bai

Legal System: based on communist legal theory and French civil law system.

Parliament: unicameral National Assembly or Quoc-Hoi (450 seats; members elected by popular vote to serve five-year terms) 

2.41.2 Transport Sector Overview

2.42 Road 

There is a road network of about 88,000 km (about 54,680 mi) of which about 11% are paved. 

In terms of cross border trade in road transport services, Viet Nam has signed Bilateral Agreements on Road Transport with Lao PDR, China and Cambodia to govern road transport operations between Viet Nam and each country.  They have also signed quadrilateral Agreement on Land Transport with Cambodia, Lao PDR and Thailand and ASEAN Framework Agreement on the Facilitation of Goods in Transit to regulate transit transport operations among member countries.

Road motor vehicles are required to be inspected prior to being registered to operate in Vietnam, unless they are commercial vehicles already certified in another APEC and ASEAN member economy.  That is, movement of over-weight or over-length vehicles and transportation of dangerous material requires authorisation by the relevant authority of the Ministry of Transport and the Ministry of Security respectively.  

Drivers must be licensed to operate motor vehicles. However, Vietnam has also acceded to the Agreement on the Recognition of Domestic Driving Licences issued by ASEAN Countries. Therefore, holders of the licences do not have to change their relevant driving licenses.
Foreign investments in providing road transport services in Vietnam are regulated by the provisions of the Law on Foreign Investment in Vietnam.   This law states that “Passenger public transport... falls within the List of “conditional investment projects”, i.e. investment on this area must be under the forms of Joint Ventures or Business Cooperation Contracts.
2.43 Rail

Railways have about 3220 km (about 2000 mi) of operable track and are concentrated in the North, except for the 1730-km (1075-mi) Hanoi-Ho Chi Minh City line. 

As with road transport services, foreign investments in providing railway services in Vietnam is regulated by the provisions of the Law on Foreign Investment in Vietnam and the Government’s Decrees guiding the implementation of these Laws and the Enterprise Law.
Decree 24/2000/ND-CP dated 31 July 2000 providing that the “railway transportation” is under “conditional investment” area, which means investment must be joint-venture or business cooperation contract.
However, Viet Nam has stated that investments in developing railway infrastructure and facilities such as rolling- stocks and freight handling equipment are encouraged.
2.44 Maritime

The nation's long coastline and the Mekong and Red rivers, as well as many smaller streams and canals, facilitate inexpensive transportation. The major ports used for international shipping are Hai Phong, Da Nang, and Ho Chi Minh City
. 

2.44.1 Ports

As with land transport, foreign investments in providing maritime services in Viet Nam are regulated by the provisions of the Law on Foreign Investment in Viet Nam.   Under this legislation  “maritime transport... construction of sea-ports” fall within the list of “conditional investment projects”.  Conditional investment in these areas must by made under the forms of joint ventures or business cooperation contracts.  However, this excludes BOT, BTO and BT projects.

The Asian Development Bank has concluded that Viet Nam’s success of joint-ventures in port activities has been mixed.    One of these first joint venture efforts was unsuccessful because of disputes over the value of the equity of local joint venture partners.   However, more successful efforts appear to be emerging.   These attempts include:

· The  Viet Nam International Container Terminal in Ho Chi Minh City along Saigon River (to be developed by a joint venture of Neptune Orient Lines, Mitsui and two Viet Namese partners)

· The development of Haiphong deep-sea port and industrial area is to by AIG (the US and its Thai subsidiary) and Belgian Port engineering and development. 

· The development of a deepwater container terminal in Vung Tau.  (Funded by an international consortium including Evergreen.  The partners would then give five percent to their Viet Namese partner, Vinaline.)

2.44.2 Shipping

The Vietnamese Maritime Code is the main shipping legislation which regulates all maritime activities in Viet Nam.   Viet Nam also applies IMO conventions on maritime safety and the relevant Tokyo MOU to Vietnamese flagged vessels and foreign ships visiting the ports of Vietnam open to international trading.
For maritime services the current environment requires that for only enterprises that are capitalised with one hundred percent of foreign investment are allowed to operate as sea-going vessel agents and sea towing and tug agents.
In 2001 Viet Nam reduced the regulation of maritime services provision by replacing licensing with stated business conditions for maritime services.  This initiative was introduced to facilitate and improve the competitiveness of service provision and place it on par with other economic sectors of Vietnam.   Viet Nam has also recently eliminated the requirement foreign shipping companies wishing to open frequent shipping flow to Vietnam must be licensed by the Vietnam Maritime Bureau.
In terms of seafarers, Viet Nam has amended and supplemented  the regulation on registration of sea vessels and seafarers and on Vietnamese seafarers working on foreign ships and foreign seafarers working on Vietnamese ships. This liberalisation has facilitated the registration of sea vessels and Vietnamese seafarers working abroad.
Viet Nam has a number of bilateral shipping agreements concluded with other countries .  These agreements provide most favoured nation treatment for foreign sea-going vessels visiting Vietnamese ports open to international trading.

However, in the UN ESCAP review of market access arrangements amongst countries of the ESCAP region, Vietnam was the only APEC member economy that indicated that it still pursues the 40-40-20 cargo sharing formula of the UNCTAD code.
 

The Vietnames Maritime Code stipulates that crew working on board Vietnamese sea-going vessels should be Vietnamese citizens. Foreign crew can work on board Vietnamese sea-going vessels subject to provisions of the Minister of Transport of Vietnam.  There are specific requirements regarding the number and title of seafarers who are foreigners to be allowed to work on board Vietnamese sea vessels and Vietnamese seafarers allowed to work on board foreign vessels.

Foreign shipping companies are obliged to appoint a Vietnamese Shipping Agency Company to act as their general ship-agent to supply maritime agency services for their vessels calling at Vietnamese sea-ports.
Transportation of cargoes between and among Vietnamese ports and harbours is wholly reserved for Vietnamese flagged vessels. Foreign sea vessels are only allowed to do transport cargoes between and among the country’s ports when there are no Vietnamese sea vessels available.
The supply of port services are regulated and can only be carried out by Vietnamese enterprises. Seaport services such as the access and use of port facilities are provided to foreign vessels on the “first comes first serves” basis without any discrimination.
2.45 Aviation

Domestic flights link several of Vietnam's cities, and Vietnam Airlines operates both internationally and domestically. Ho Chi Minh City and Hanoi have international airports.

Vietnam is still moving towards a more liberated operational environment for air transport services.

Currently only airlines of those countries that have signed bilateral aviation agreements with Vietnam are allowed to provide these services in Vietnam.

Foreign investment in repair and maintenance services is capped at 40 per cent of total invested capital.  Further, approval from the Civil Aviation Agency of Viet Nam is required prior to taking Vietnamese planes overseas for repairs and maintenance.  
CONCENTRATION IN DOMESTIC AVIATION IN MEXICO: � AN OPPORTUNITY FOR TRADE LIBERALISATION?


With Federal Competition Commission (CFC) approval, a holding company, CINTRA, was set up in 1995 to manage the two principal domestic airlines (Aeroméxico and Mexicana); in the wake of Mexico's economic problems both companies were facing precarious financial situation.  CINTRA was established on a temporary basis to enable the recovery of the two airlines through debt capitalization; additional investment; and selling the companies separately once their financial and operating viability was re-established.  


The situation of Aeroméxico and Mexicana improved significantly, but the resulting market concentration raised serious concerns with respect to competition in domestic markets for passenger and freight transport.  Figures for December 1999 show that CINTRA's subsidiaries (Aeroméxico, Mexicana and regional companies) accounted for about 80% of total passengers transported on domestic flights.  CINTRA's dominant position in domestic routes is reinforced by important market access restrictions applying to foreign companies on both cross-border supply (cabotage is reserved to Mexican companies) and commercial presence (foreign investment in domestic air transport companies is limited to 25% of total capital). 


In October 2000, the CFC confirmed that CINTRA should sell Aeroméxico and Mexicana as independent companies to different buyers to prevent the consolidation of a single company with market power to set prices and prevent the entry of or unduly displace other competitors in the domestic market for commercial passenger and cargo air transportation.  The competition authority believed that this would be contrary to the interests of users at large and hinder the development of air transport and, more generally, of Mexico's economy. �  As at January 2002, CFC's order to break CINTRA's dominant position had not been carried out, reflecting, in part, divergent views in Congress and political pressure from labour unions.   


A holding company, CINTRA, was set up in 1995 to manage the two principal domestic airlines (Aeroméxico and Mexicana); in the wake of Mexico's economic problems both companies were facing precarious financial situation.  CINTRA was established on a temporary basis to enable the recovery of the two airlines through debt capitalization; additional investment; and selling the companies separately once their financial and operating viability was re-established.   


The situation of Aeroméxico and Mexicana improved significantly, but the resulting market concentration raised serious concerns with respect to competition in domestic markets for passenger and freight transport.  Figures for December 1999 show that CINTRA's subsidiaries (Aeroméxico, Mexicana and regional companies) accounted for about 80% of total passengers transported on domestic flights.  CINTRA's dominant position in domestic routes is reinforced by important market access restrictions applying to foreign companies on both cross-border supply (cabotage is reserved to Mexican companies) and commercial presence (foreign investment in domestic air transport companies is limited to 25% of total capital). 


In October 2000, the CFC confirmed that CINTRA should sell Aeroméxico and Mexicana as independent companies to different buyers to prevent the consolidation of a single company with market power to set prices and prevent the entry of or unduly displace other competitors in the domestic market for commercial passenger and cargo air transportation.  The competition authority believed that this would be contrary to the interests of users at large and hinder the development of air transport and, more generally, of Mexico's economy. �  As at January 2002, CFC's order to break CINTRA's dominant position had not been carried out.=
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� Under Part IV of the Navigation Act 1912, the movement of interstate cargo may be legally undertaken by either a licenced ship or a ship operating under a coasting trade permit (either single voyage permit (SVP) or continuous voyage permit (CVP)).  Licences are not restricted to Australian registered, owned, or crewed vessels and may be issued to a ship of any flag, regardless of crew nationality or ownership.  The Act stipulates a number of requirements the licence holder needs to meet, including that the crew on a licenced ship is paid Australian seafarer wage rates for the period during which the ship is engaged in the coasting trade.  A licence is an alternative to a single or multiple voyage permit (SVP or CVP), which an unlicenced ship may apply for.  A permit will be issued only where no licenced ship is available, or the service by a licenced ship is considered to be inadequate to the needs of the ports, and it is considered desirable in the public interest that a permit be issued to an unlicenced ship.  SVP's are issued for a single voyage between designated ports for a specified cargo.  A CVP may be issued in circumstances where a long-term contract exists for the movement of cargo and the freight task will be undertaken primarily by one or two vessels.
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