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EXECUTIVE SUMMARY

Background

Efficient transport plays a vital role in fostering international trade. The removal of barriers to trade in the transport sector is therefore doubly important to the achievement of APEC’s goals. First, the transport sector is in itself an important area of economic activity, and liberalisation in transport will therefore make an important contribution to the broader thrust of liberalisation of trade in services. Secondly, by enhancing efficiency and reducing the costs of trade in goods, removal of barriers in the transport sector will in turn lead to freer and more open markets in the trading of physical goods and movement of natural persons. Both of these contributions are recognised in the direction provided by the APEC Ministers to the Transport Working Group (TWG) following the June 1997 meeting in Canada.

Considerable work on non-tariff measures in other areas has already been undertaken within APEC in the Committee for Trade and Investment (CTI) and Market Access Group (MAG).  At the meeting in Brunei in September 2000 CTI reaffirmed its commitment to producing a deliverable on non-tariff measures in response to instructions by Leaders/Ministers to intensify work on it.   Shortly after, MAG’s Convenor wrote to the Lead Shepherd of the TPT-WG requesting that the Group undertake work on non-tariff measures in the area of restrictive and discriminatory ‘sea port regulations’. The Group considered the request and decided to broaden the scope of the proposed project beyond maritime sector to cover other modes of transport.

The key objective of the project is to assess how the trade inhibiting effects of non-tariff measures and anti-competitive business practices in the transport sector of the APEC could be reduced while continuing to protect the legitimate safety, national security and environmental goals of the APEC economies.

The project is designed to identify the existing non-tariff measures and anti-competitive business practices in the transport sector of the APEC economies, and to develop a ‘best practice model’, which can serve as a guide to the elimination or reduction of any barriers.

Structure of the Report 

The report consists of nine chapters.  Following this brief introduction (Chapter 1), Chapter 2 deals with the definition and classification of non-tariff measures in the transport sector.  The next three chapters have a modal focus. Chapter 3 discusses the main issues that we have identified with respect to non-tariff measures in the maritime sector. Chapters 4 and 5 focus on air transport and the land transport sectors respectively.

Chapter 6 focuses on business practices that may serve as de facto non tariff measures in APEC economies. This is coupled with a discussion of the competition regimes, since it is the development and implementation of appropriate competition legislation that provides the best means of reducing barriers of this sort. This aspect is dealt with outside of the mode-specific chapters (Chapters 3 to 5) because it has ramifications for trade in transport services across all transport modes (as well as for trade in other goods and services).

Chapter 7 returns to the definition and classification of non-tariff measures outlined in chapter 2, and augments it with a brief evaluation and summary of the non-tariff measures related to trade in transport services found in APEC economies.   The analysis in this chapter leads us back to key questions such as:

· What are the most important non-tariff barriers to trade in the transport sector within the APEC region?

· In which areas are these barriers most evident?

· Are these conditions explicitly and deliberately devised to limit trade in the transport sector, or are they (actually or ostensibly) intended to support other social, environmental or safety objectives?

Chapter 8 is concerned with a best practice model for the dealing with non-tariff measures relating to the trade in transport services.  Recognising the vast differences that exist between the individual APERC economies, the model focuses on guiding principles that have general application rather than specific detailed measures.

Finally, the report contains two Appendices. Appendix 1, the more substantial of these, provides detailed information on specific non-tariff measures in selected APEC economies. Appendix 2 provides a brief overview of the nature of the desk research undertaken, from which the information provided in the main body of the report and Appendix 1 is largely drawn.   

Nature of Non-Tariff Measures in Transport

For the purposes of this study, NTMs are defined as government laws, regulations, policies and/or business practices that protect domestically produced products or services from the full force of foreign competition or artificially stimulate exports of particular domestic products or services.
 NTMs include both formal institutional measures designed to restrict or distort trade patterns and restrictions that may have been intended to serve other purposes but which nevertheless restrict or distort trade patterns.  

There were two definitional issues with which we had to deal early in the study. The first concerns the fact that the efficiency of transport services has direct and important implications for the trade in goods. For this reason, it is easy to move inadvertently from a discussion of non-tariff measures that bear directly on trade in transport services (the subject of this study) to a discussion of inefficiencies in the transport chain that act as non-tariff barriers to the trade in goods (which is beyond the scope of the study).  

The second was whether to use an intention or effects tests to identify the existence of a non-tariff measure. Under the first test, only those measures implemented for the purpose of limiting trade in transport services (for example, Air Services Agreements) would qualify. Under the second, laws, regulations or business practices that had the consequence of restricting trade in transport services would be regarded as a relevant NTM. Following discussion with the project overseer, we adopted the effects test.

The working definition of non-tariff measures in transport has therefore been:

Any law, regulation or business practice that has the effect of impeding free trade in transport services, including the provision of transport infrastructure.

Non-tariff measures may take a variety of forms, including import quotas, voluntary export restraints, and regulations designed to protect domestic producers from competition in the domestic market and/or from takeover by a foreign firm.  The domestic transport markets of APEC member economies and well as international transport markets linking APEC economies are characterised by various types of NTMs.  

Non-tariff measures can arise as a result of the actions of national governments, sub national government; or business groups.  Depending on the allocation of responsibilities within levels of government, and the general legislative framework, each central government, sub national levels of government and business players may all play a role in the implementation of each of the forms of restriction detailed below.

To ensure that the desk research and fieldwork was sufficiently inclusive, and to assist systematic classification of such measures, a taxonomy of potential non-tariff measures was developed.  This taxonomy is presented in Table 1 below.

Table 1: Taxonomy of non-tariff measures to trade in Transport Services

Type of Measure
Sub-classification
Elaboration

Ownership Restrictions
Nationality of ownership
Specific and explicit measures that define or limit the extent to which non-nationals can participate in the ownership of transport enterprises registered in or operating in an APEC economy. 


Exclusive government ownership
Government monopoly (at national or sub national) levels on ownership of specific businesses


Other prescriptive forms of ownership
Requirements that the ownership of a transport enterprise must take a specific form (eg joint venture) or cannot take a particular form (eg can not be an agency of a foreign government)

Restrictions on competition
Quantitative entry restrictions
Measures that directly limit the entry of firms into a specific market in order to control or modify the balance of supply and demand.


Qualitative entry restrictions
Measures that restrict entry by specifying the characteristics of entrants

Inadequate protection on competition
Lack of competition legislation
Non-existent or inadequate legislative measures directed to the protection and enhancement of competition in the transport sector.


Lack of commitment to competition policy
The total or partial failure to implement competition rules despite the fact that a formal legislative framework exists

Support to specific players
Preferential treatment of government owned businesses
This would include all ownership in transport companies by Government or Government-controlled investment bodies that provides cost or market penetration advantages


Equity support
The provision of equity to an enterprise, whether government-controlled or otherwise, without requiring a commercial rate of return on that equity 


Subsidies
Measures that provide a explicit transfer of funds from government to a market participant


Loan concessions
Low interest loans, repayment moratoria on loan repayments, loan guarantees or other devises that reduce the effective cost of loan finance


Preferential purchasing arrangements
Preference offered by governments to particular suppliers especially on nationality grounds

General competitive distortions
Quantitative controls over levels or structure of transport outputs
Measures that restrict the aggregate level of output from a particular transport sector, or the outputs level of output from specific providers.


Infrastructure access
Restrictions, either active or passive, on the ability of a new entrant to access infrastructure that is essential to the ability to compete effectively in a field on transport endeavour.


Price controls
Measures to control the level of prices that can be charged for specific transport outputs that have an anti-competitive effect


Restriction on inputs
Measures limiting the choice of market participants on the inputs that they employ in the provision of transport services

Anti-competitive business practices
Market dominance
The development of a position of such strength in a market place that effective competition is precluded


Anti-competitive agreements
Agreements between existing operators that effectively increase their power in the market


Third line forcing
Requirement that a customer wishing to buy one service must purchase another from a nominated supplier


Predatory pricing
Below cost pricing in a particular market segment that has the effective of driving a competitor from the market


‘Closed’ supply arrangements
Refusal to deal with suppliers outside of an established circle or the maintenance of a business culture that has a similar effect

Technical barriers to trade
Inappropriate technical regulation
Environmental, security and safety measures that are used to restrict trade rather than achieve genuine environmental or safety objectives.


Restrictive technical standards
Inappropriate technical restrictions on the type of transport equipment that may be used or unjustifiable insistence on local qualifications for transport operators.

Evaluation of Non-Tariff Measures

The measures identified in the previous section vary greatly both in their prevalence within the APEC region and in the significance of their impact on trade in transport service within APEC.

Nationality of ownership

Restrictions on nationality of ownership are widespread in the regulation of domestic transport services.  They are particularly prevalent in passenger transport services but also affect land transport freight services.   Domestic shipping services and internal aviation services are still reserved for nationals or companies with majority national ownership in most jurisdictions, although there has been some liberalisation in a few economies.  

Nationality of ownership in international transport services is very largely confined to the aviation sector where nationality restrictions are imposed through bilateral service agreements.   However, some restrictions apply through licensing requirements for international shipping in a small number of APEC economies 

Specific areas of concern include:

· Cabotage policies in domestic  land, maritime and aviation service provision

· Foreign ownership caps on infrastructure facilities such as airports and port terminals 

· Foreign ownership restrictions on international air carriers 

· Residential and/or nationality requirements on directors of transport service provider firms – particularly in the maritime and rail sectors.

· Restriction on non-resident companies operating international land transport services 

· Foreign capital restrictions on road transport investment 

· Nationality restrictions on shipping agents

Exclusive government ownership

Privatisation has been a strong trend throughout the APEC region over the last decade, and exclusive government ownership of transport services and facilities is consequently of reduced importance.  In particular, privatisation of services has been widespread.   Even where government ownership has been retained, the opportunity for private operators to compete against government owned enterprises has often been introduced.   However, there are sectors in which exclusive government ownership remains the norm.   

Specific areas of concern include:

· Exclusive government provision of above rail transport services in many APEC economies

· Exclusive government ownership of airports

· Government ownership of international air carriers

· Exclusive government ownership of road and rail infrastructure

· Restrictions of maritime support services to government authorities (especially pilotage)

· Government monopoly of shipping operations in some domestic markets

Other prescriptive forms of ownership

Restriction on forms of ownership restrictions does not appear to be a major NTM issue.    The principal issue falling within this category that was encountered during the research was the requirement of some economies that international firms wishing to participate in transport ventures – especially infrastructure development – enter into joint ventures with national firms.  Restrictions on cross-ownership between international and domestic operators can also act as an NTM.

Specific areas of concern include:

· Joint-venture requirements in Build Operate Transfer infrastructure projects

· Joint venture requirements for the provision of domestic transport services

· Restrictions on the ability of foreign international air carriers to participate in the ownership of domestic air carriers

Entry restrictions

The importance of quantitative entry restrictions have reduced greatly in recent years, although there are still some specific sectors in which quantitative entry restrictions are common.  By contrast, qualitative entry restrictions are widespread across all modes of transport in the APEC region.   For the most part they relate to technical requirements of equipment; experience and qualifications of staff; and access to suitable facilities.   However, although the ostensible reasons for qualitative entry restrictions are non-economic (safety and environmental protection) there is scope for using qualitative entry restrictions as NTMs.  The risk is particularly high when standards are determined on a unilateral basis rather than by international agreement.

Specific areas of concern include:

· Limitation on the number of designated carriers in bilateral aviation agreements

· Supply-demand testing in the consideration of licence applications for land transport passenger operators

· Trigger point mechanisms used to control the timing of development opportunities for port infrastructure 

· Unilateral development and application of aviation safety requirements

· Subjective and discriminatory application of financial fitness/corporate credibility tests for applicants for transport operator licences

Competition legislation

A great deal of attention has been paid to revamping competition policy and legislation in APEC economies in the last decade.  Countries such as Thailand have replaced outdated laws with comprehensive new legislation, while others such as Australian have enhanced existing legislation to support a stronger pro-competitive policy thrust.

However, the status remains uneven with some economies having extensive, detailed and powerful competition legislation.   In other instances there is no competition legislation at all or has not moved beyond the broad principles to concrete legislation.

For competition legislation to act as an effective device to counter the tendency of incumbent operators to erect barriers to new entry, and hence discourage trade in transport services, it is essential not only that suitable legislation exist but also that it be vigorously and consistently enforced.  This is an area in which there appears considerable scope for improvement.  

Specific areas of concern include:

· A number of economies still lack comprehensive and coherent competition legislation

· Legislative provisions for exemption of specific transport activities, most notably liner shipping, from some aspects of competition law differ widely between APEC economies

· Partial or complete exemption of government-owned enterprises from the application of competition legislation.

· Inconsistent and unpredictable application of pro-competitive measures, especially where day to day application is in the hands of local and provincial officials.  

· Failure to remove anti-competitive provisions from the statute books, even though they conflict with newer competition legislation

· Insufficient resources allocated to competition enforcement

· Officials responsible for competition policy enforcement inadequately skilled and not sufficiently knowledgeable 

Preferential treatment of government owned businesses

This is another area in which very significant improvements have taken place in recent years.  Economic reform in most APEC economies has included some attention to ensuring that where government owned businesses compete with private companies the competition is on a fair and equitable basis.  

However, pockets of preferential treatment remain.  While direct operating subsidies are now rare in sectors such as international air and maritime services, they remain widespread in passenger transport services, especially urban transport and rail passenger transport, rail freight and internal ferry services.

Less direct forms of support are even more common.  Although corporatisation of government enterprises has been widespread in APEC economies, in many instances the rate of return requirements for government owned enterprises are implicitly or explicitly set at below commercial levels.   Other forms of preferential treatment include concessional loans; preferential purchasing arrangements; the reservation of cargoes generated by government entities to specific contractors; and contracting arrangements which make it easier for government owned businesses to win contracts and concessions over private and foreign enterprises.

Specific areas of concern include:

· Formal or informal requirements that Government departments or Government agencies use government-controlled transport operators

· Exemption of contracts awarded to government owned businesses from normal competitive tendering procedures.

· Provision of ‘free’ capital for infrastructure developments resulting in ability of infrastructure operators to charge less than commercial rates

· Inconsistent, unclear or inadequate policies with respect to rate of return requirements or dividend contributions from publicly owned enterprises

· Provision of equity to fund redundancies or other operating costs for incumbent operators 

· Exclusive operational subsidies to urban and regional public passenger transport operators that are awarded by non-competitive or non-transparent processes

· Numerous subsidies to national ship owners, builders and operators intended to foster development of develop national shipping industries

· Subsidies to rail operators, especially to government-owned rail enterprises

· Implicit or explicit operating subsidies for government-owned domestic passenger and freight shipping on non-viable routes.

· Concessional financing to assist in the acquisition or construction of ships.   

· Favourable loan treatment appears to government operators able to access loans through central financing agencies at rates that fall below those available on the open market.

· Bid requirements that stipulate the level of local content and number of national jobs that must be provided

· Bid process that allow a percentage price advantage to national providers 

· Legal or administrative requirements that require government enterprises to give special considerations to national transport operators

General Competitive distortions

In most APEC economies and in most transport sectors the application of quantitative controls over output has been recognised as economically detrimental and therefore has been progressively eliminated.   However, once again, despite this progress there remain specific pockets of activity in which such controls are commonly applied.  

Access to essential infrastructure does not appear to be a general problem, but does limit potential international competition in the rail sector, while price controls are now generally limited to domestic markets – particularly passenger transport markets.  Restrictions on inputs, and particularly labour inputs, appear to be a more widespread problem.

Specific areas of concern include:

· Capacity control conditions incorporated in bilateral air service agreements

· Capacity controls on the taxi industry

· Integrated operators who both own the asset and provide services precluding access to rail services

· Requirements to obtain prior licences or permission before an international vessel can operate from a particular port and airport

· Control of intermodal terminals by rail operators

· Unrealistic tariff regimes in build operate transfer infrastructure projects 

· Price controls on domestic passenger transportation

· Inability to adjust prices or inappropriate mechanisms for adjusting pricing in infrastructure project bid frameworks

· Differential pricing dependant on nationality of customer in port services

· Stipulations that inputs used in certain services must be constructed in the country concerned

· Requirements that crews of vessels and planes operating national routes must be nationals

· Government measures to encourage use of national ports at the cost of efficiency

· National citizen requirements for land transport drivers and customs officials

Anti-competitive business practices

A trend towards greater concentration of industry has increased the potential for abuse of market power in several transport sectors.  Concentration has increased significantly in the international liner shipper industry, and this appears to be mirrored in the domestic shipping markets of several economies.  Various forms of alliance, cross-ownership and equipment sharing reduce are allowing carriers groupings to build strong market positions in international aviation.  Vertical integration is also seen to pose a significant barrier to entry in a number of transport sectors.

A limited number of what could be considered anti-competitive agreements are officially sanctioned by economies of APEC.   Collusive activity in other areas of transport is generally illegal.  However, there are many persistent reports of anti-competitive behaviour particularly in the waterfront industries.  

Some other forms of anti-competitive practice, particularly predatory pricing, were frequently alleged by industry participants included in the interview program, but it is (unsurprisingly) extremely difficult to obtain objective evidence of such practices.

Specific areas of concern include:

· Increased concentration in 

· Rail sector, both passenger and freight

· Domestic aviation, especially major truck routes

· International aviation

· Domestic container shipping services

· Port services

· Impact of new forms of collaboration in international liner shipping

· International aviation, and particularly code-sharing on routes dominated by carriers of the two end-point countries

· Allegation of anti-competitive practices in container terminal operations in some economies

· Pilot interests in towage companies, especially where pilotage is compulsory and pilot services are provided on a monopoly basis

· Control by an airport owner over the choice of provider of ancillary services such as baggage handling.

· Predatory pricing in domestic Aviation 

· Predatory pricing by rail operators in certain submarkets 

· Closed shop union arrangements which lead in effect to closed supply arrangements 

· Requirement that new entrants must join industry associations to be eligible to enter the market

· Vertical integration of port ownership and service provision

· Vertical integration of rail track owners and operators in supposedly open access regimes

Technical barriers to trade

The development and use of international standards is proving an effective means of combating the issue of inappropriate technical regulation.   However there are some areas of residual concern particularly in aviation, and new security legislation has also given rise to fears that technical regulation will have the effect of inhibiting trade in transport services.

The specific qualification of transport operators in some jurisdictions appear to be more directed at preventing non-nationals taking part in service provision than to ensuring that legitimate technical standards are met. There remain many areas where mutual recognition of qualifications is not established practice.  

Specific areas of concern include:

· Overzealous security measures in the international shipping market

· Overly technical registration procedures for applications wishing to provide international shipping services

· Relatively low level of mutual recognition of professional qualifications

· Differing accreditation requirements in the rail sector between States and territories in one economy

· Complicated registration procedures for demise chartered vessels

· Certification procedures for airplanes requiring representatives from an economy travel to another economy (at the applicant’s expense) to certify planes

· Lack of cross border registration and/or licensing systems for road transport limiting cross border trade at both a state and economy wide level.

A Best Practice Model

The reduction or removal of non-tariff measures restricting trade in transport services requires action on a number of fronts.  The diversity in size, governmental forms, levels of economic development and specific transport challenges that face APEC economies means that it would be inappropriate to prescribe specific legislative and regulatory initiatives for the further reduction on non tariff measures.  The scope for the liberalisation of the market for transport services will also depend on a broad range of government objectives typically expressed in policy documents and legislative action – particularly with stated policy directions related to transport, competition and foreign investment.  

However, while it is neither feasible nor appropriate to attempt to define in detail the actions that each economy should take to reduce non-tariff measures, it is possible to develop a set of desirable guiding principles.  These principles, if consistently implemented by APEC economies, would enhance the flow of trade in transport services and, as a consequence, provide a further stimulus to the economic development of the region.    Collectively, these principles comprise a best practice model for the liberalisation of trade in transport services within the APEC region.    The model is intended to provide consistent guidance to practitioners who are working to reduce non-tariff measures.   

The principles underlying the best practice model are designed to progress three key objectives.    

1. Extending the scope of market activity

2. Enhancing participation in the market

3. Supporting the effective functioning of markets

1.  Extending the Scope of Market Activity

Principle 1
Adopt a general preference for private provision of transport infrastructure and services where there is no compelling policy reason to do otherwise.

Principle 2
Develop and promulgate a clearly articulated transport policy framework

Principle 3
Unbundle those elements of transport service provision which can be effectively exposed to competition

Principle 4
Separate regulatory from commercial functions of enterprises

Principle 5
Ensure that privatisation opportunities are publicly advertised well in advance of action

Principle 6
Ensure that all privatisation opportunities are open to international bidders on equal terms

Principle 7
Ensure that all privatisation processes are open and transparent

Principle 8
When markets are opened to competition, ensure that Government or former Government enterprises are required to compete on equal terms with new entrants.

2.  Enhancing Participation in the Market

Principle 9
Remove nationality restrictions on the ownership of or inputs into enterprises providing transport services and facilities

Principle 10
Wherever practical, remove restrictions on the number of service providers operating in transport markets

Principle 11
Where it is considered that regular scheduled services can not be maintained without some restriction on entry, award franchise rights through an open and transparent process in which international bidders can compete on equal terms.

Principle 12
Base technical standards for the regulation of transport services and equipment on international standards wherever these exists

Principle 13
Rigorously review the requirement for technical regulation in areas not covered by existing international standards.

Principle 14
Allow foreign competitors to participate in all transport markets on the same terms and conditions as domestic firms unless there are explicit legal or regulatory provisions to the contrary

3.  Maintaining Effective Markets

Principle 15
To ensure appropriate regulation of market behaviour, subject the transport industry, irrespective of ownership, to the general competition legislation of each economy

Principle 16
Include in the competition regime suitable procedures for applying a public benefit test to mergers and acquisitions that would result in significant levels of market concentration

Principle 17
Include prohibition of predatory pricing in the competition regime

Principle 18
Include appropriate mechanisms in competition legislation to effectively ensure access to essential transport  infrastructure

Principle 19
Adopt appropriate formal guidelines and training programmes to ensure that competition policy is enforced uniformly throughout each economy

Principle 20
Provide the competition authority with the legislative backing and independence required to enforce competition policy in an even-handed fashion irrespective of the identity or nationality of the firm concerned.

INTRODUCTION

1.1 Project Context

1.1.1 International Trade Liberalisation

The architects of the post World War II international economy chose to abandon the failed 1930s trading system, characterised by autarky and bilateral trade negotiations, in favour of a multilateral, open and liberal system of international economic relations. The phenomenal post 1945 increase in international trade has been linked to the adoption of this open, liberal system of international economic relations under the auspices of the General Agreement on Tariffs and Trade (GATT)/World Trade Organisation (WTO) regime. 

Increased economic interdependence, arising not only from the liberalisation of the international trade and investment regimes but also from technological change, has expanded international market opportunities for a diverse range of firms, in transport no less that in goods markets. However, as firms providing transport services have moved into new markets they have increasingly encountered barriers to entry arising from regulation and/or from the anti-competitive behaviour of publicly - and privately - owned incumbents rather than from tariffs or quotas. 

While tariffs have been progressively reduced under GATT and subsequently WTO, the same is not true of non-tariff measures (NTMs). NTMs are less transparent than tariffs, and far more difficult to define, identify and quantify. Furthermore, trade in services, including transport services, has not been subject to GATT/WTO rules. Attempts to extend GATT/WTO disciplines to trade in services have until recently been largely unsuccessful.

1.1.2 The Importance of Trade in Transport Services

Efficient transport plays a vital role in fostering international trade. The removal of barriers to trade in the transport sector is therefore doubly important to the achievement of APEC’s goals. First, the transport sector is in itself an important area of economic activity, and liberalisation in transport will therefore make an important contribution to the broader thrust of liberalisation of trade in services. Secondly, by enhancing efficiency and reducing the costs of trade in goods, removal of barriers in the transport sector will in turn lead to freer and more open markets in the trading of physical goods and movement of natural persons. Both of these contributions are recognised in the direction provided by the APEC Ministers to the Transport Working Group (TWG) following the June 1997 meeting in Canada.

1.2 Project Objectives

The key objective of the project is to assess how the trade inhibiting effects of non-tariff measures and anti-competitive business practices in the transport sector of the APEC could be reduced while continuing to protect the legitimate safety, national security and environmental goals of the APEC economies.

The project is designed to identify the existing non-tariff measures and anti-competitive business practices in the transport sector of the APEC economies, and to develop a ‘best practice model’, which can serve as a guide to the elimination or reduction of the most important current barriers to trade in transport services.

1.3 Relationship to the other APEC general objectives and WTO agenda

1.3.1 Osaka Action Agenda

Non-tariff measures (NTMs) are one of the fifteen specific areas outlined in the Osaka Action Agenda through which APEC member economies are working to eliminate barriers to trade within the APEC region. Under the guidance of the Bogor Declaration, APEC member economies are committed to creating a region of free and open trade and investment no later than 2010 for developed economies and 2020 for developing economies. 

The Osaka Action Agenda (OAA) outlines nine general principles intended to guide the implementation of the entire APEC liberalisation and facilitation process: 

1. Comprehensiveness

2. WTO-Consistency 

3. Comparability 

4. Non-discrimination 

5. Transparency 

6. Standstill 

7. Simultaneous start, continuous process and differentiated timetables 

8. Flexibility 

9. Cooperation. 

Non-tariff measures that restrict trade in transport services are relevant to the Comprehensiveness, Transparency, Flexibility, and Cooperation components of the OAA principles. The detailed definitions of these particular components are given in Table 1‑2.

In the section of the OAA dealing specifically with technical and economic cooperation in transportation, direct reference is made to the priority that needs to be given to:

 facilitating the harmonisation, coordination and transparency of transport policies, regulations, procedures and standards, and 

promoting, on the basis of fair and equitable access to markets, a more competitive transportation operating environment and cooperating to address institutional constraints, which affect the provision of transportation services (this would be a direct consequence of implementing improved transport policies.

Table 1‑2: Principles of the Osaka Action Agenda relevant to the Non-Tariff Measures Project

Principle
Description

Comprehensiveness
The APEC liberalisation and facilitation process will be comprehensive, addressing all impediments to achieving the long-term goal of free and open trade and investment. 



Transparency
Each APEC economy will ensure transparency of its respective laws, regulations and administrative procedures that affect the flow of goods, services and capital among APEC economies in order to create and maintain an open and predictable trade and investment environment in the Asia-Pacific region. 



Flexibility
Considering the different levels of economic development among the APEC economies and the diverse circumstances in each economy, flexibility will be available in dealing with issues arising from such circumstances in the liberalisation and facilitation process. 



Cooperation
Economic and technical cooperation contributing to liberalisation and facilitation will be actively pursued. 



These objectives are of central importance to the current project.   

1.3.2 The Work of CTI and MAG

Considerable work on non-tariff measures in other areas has already been undertaken within APEC in the Committee for Trade and Investment (CTI) and Market Access Group (MAG). The Market Access Group (MAG) was established in 1998 by the Committee for Trade and Investment (CTI) to handle the CTI’s work on NTMs. The MAG is designed to work through its three regular meetings of the year held in the margins of the three formal Senior Officials Meetings (SOM). The 10th, 11th and 12th meetings of MAG were held respectively during 2002 in Mexico City on 21 February, in Merida on 19-20 May and in Acapulco on 14-15 August

At the meeting in Brunei in September 2000 CTI reaffirmed its commitment to producing a deliverable on non-tariff measures in response to instructions by Leaders/Ministers to intensify work on it. Accordingly Senior Officials Meeting (SOM) III endorsed the expansion of the MAG’s Collective Action Plan relating to non-tariff measures and the Policy Framework for work in services.

Shortly after, MAG’s Convenor wrote to the Lead Shepherd of the TPT-WG requesting that the Group undertake work on non-tariff measures in the area of restrictive and discriminatory ‘sea port regulations’. The Group considered the request and decided to broaden the scope of the proposed project beyond maritime sector to cover other modes of transport.

1.3.3 The WTO arena

General Agreement on Trade in Services

Description

The General Agreement on Trade in Services (GATS) is the first ever set of multilateral, legally enforceable rules covering international trade in services. It was negotiated in the Uruguay Round and is overseen by the WTO Council for Trade in services. Under GATS, the trade in services is subdivided into sectors, one of which is transport.   Each sector is characterized by four modes of supply:

· Mode 1 -  cross-border supply (the service itself crosses the national border, such as the supply of advice by electronic means)

· Mode 2 - consumption abroad (for example, the consumer travels abroad for tourism, education or medical treatment)

· Mode 3 -  commercial presence (for example, the establishment of branch offices or agencies of a foreign supplier in the territory of another WTO Member; note that this does not necessarily require the presence of foreigners)

· Mode 4 - presence of natural persons (the admission of foreign nationals to another country to provide services there)

Like the agreements on goods, GATS operates on three levels: the main text containing general principles and obligations; annexes dealing with rules for specific sectors; and individual countries’ specific commitments to provide access to their markets.

Unlike the agreement on trade in goods, GATS has a fourth special element: lists showing where countries are temporarily not applying the ‘most-favoured-nation’
 principle of non-discrimination. These schedules - like tariff schedules under GATT - are an integral part of the agreement. So are the temporary withdrawals of most-favoured-nation treatment.

The Doha Agenda

Discussion

Negotiations on services were already almost two years old when they were incorporated into the new Doha agenda announced at the fourth WTO Ministerial Conference in Doha, Qatar, in November 2001. The WTO General Agreement on Trade in Services (GATS) commits member governments to undertake negotiations on specific issues and to enter into successive rounds of negotiations to progressively liberalise trade in services. The first round had to start no later than five years from 1995. Accordingly, the services negotiations started officially in early 2000 under the Council for Trade in Services. In March 2001, the Services Council fulfilled a key element in the negotiating mandate by establishing the negotiating guidelines and procedures. The Doha Declaration endorses the work already done, reaffirms the negotiating guidelines and procedures, and establishes some key elements of the timetable including, most importantly, the deadline for the conclusion of the negotiations as part of a single undertaking.
The Ministerial Declaration of November 2001 formally relates the earlier negotiations to the principles of the General Agreement of Trade in Services.

15.  The negotiations on trade in services shall be conducted with a view to promoting the economic growth of all trading partners and the development of developing and least-developed countries. We recognise the work already undertaken in the negotiations, initiated in January 2000 under Article XIX of the General Agreement on Trade in Services, and the large number of proposals submitted by members on a wide range of sectors and several horizontal issues, as well as on movement of natural persons. We reaffirm the Guidelines and Procedures for the Negotiations adopted by the Council for Trade in Services on 28 March 2001 as the basis for continuing the negotiations, with a view to achieving the objectives of the General Agreement on Trade in Services, as stipulated in the Preamble, Article IV and Article XIX of that Agreement. Participants shall submit initial requests for specific commitments by 30 June 2002 and initial offers by 31 March 2003. (Ministerial Declaration (WT/MIN(01)/DEC/1 20 November 2001)).

Specific Annexes to GATS

Air transport services

Under this annex, traffic rights and directly related activities are excluded from GATS coverage. They are handled by other bilateral agreements. However, the annex establishes that the GATS will apply to aircraft repair and maintenance services, marketing of air transport services and computer-reservation services.

Maritime services

Maritime services are an area where further negotiations were scheduled to improve on the commitments included in the initial Uruguay Round schedules. Negotiations were originally scheduled to end in June 1996, but participants failed to agree on a package of commitments. The talks have resumed with the new services round which started in 2000. Some commitments already exist in some countries' schedules covering the three main areas in this sector: access to and use of port facilities, auxiliary services and ocean transport.

1.4 Project Activities and Report Structure

1.4.1 Project Activities

The research phase of the project encompassed the following activities:

· A comprehensive review of previous work undertaken by APEC and other international agencies

· A desk-based analysis of relevant Legislation and Government Regulation in APEC economies

· A more limited review of administrative arrangements at sub national level.

· Extensive field work in selected APEC economies (USA, Canada, Hong Kong, Philippines, Malaysia, Japan, Vietnam, Republic of Korea and Thailand)

Following the completion of the field research, a qualitative assessment was made of the prevalence and relative importance of the different types of non-tariff measure encountered.  Based on this assessment, a best practice model was framed.  The objective of the model is provide a framework that will facilitate the achievement of a generally low level of non-tariff measures restricting trade in transport services while providing sufficient flexibility to allow individual economies to tailor specific laws and regulations to meet their differing needs.

1.4.2 Structure of the Report

Apart from this brief introduction (Chapter 1), this final report consists of seven substantive sections.

Chapter 2 deals with the definition and classification of non-tariff measures in the transport sector. Although the classification structure includes some reference to the importance of general competition policy, this element is not treated in the discursive material of that chapter: a separate chapter is devoted to it. A discussion of the nature and importance of the other forms of non-tariff measure is incorporated in Chapter 2.

The next three chapters have a modal focus. Chapter 3 discusses the main issues that we have identified with respect to non-tariff measures in the aviation sector. Chapters 4 and 5 focus on maritime transport and the land transport sectors respectively.

Chapter 6 focuses on business practices that may serve as de facto non tariff measures in APEC economies. This is coupled with a discussion of the competition regimes, since it is the development and implementation of appropriate competition legislation that provides the basis for attacking barriers of this sort. This aspect is dealt with separately as it has ramifications for trade in transport services across all transport modes (as well as for trade in other goods and services).

Chapter 7 returns to the definition and classification of non-tariff measures outlined in chapter 2 and augments it with a brief evaluation and summary of the non-tariff measures related to trade in transport services evident in APEC economies found.   The analysis in this chapter leads us back to key questions such as:

· What are the most important non-tariff measures restricting trade in the transport sector within the APEC region?

· In which areas are these measures most evident?

· Are these conditions explicitly and deliberately devised to limit trade in the transport sector, or are they (actually or ostensibly) intended to support other social, environmental or safety objectives?

Chapter 8 is concerned with the development of a set of guiding principles that collectively constitute a ‘best practice model’.

Finally, the report contains two Appendices. Appendix 1, the most substantive of these, provides detailed information on specific non-tariff measures in selected APEC economies. Appendix 2 provides a brief overview of the nature of the desk research undertaken, from which the information provided in the main body of the report and Appendix 1 is largely drawn.      

DEFINING NON-TARIFF MEASURES IN TRANSPORT

1.5 Scope

For the purposes of this study, NTMs are defined as government laws, regulations, policies and/or business practices that protect domestically produced products or services from the full force of foreign competition or artificially stimulate exports of particular domestic products or services.
 NTMs include both formal institutional measures designed to restrict or distort trade patterns as well as restrictions that may have been intended for other purposes but nevertheless restrict or distort trade patterns.  

There were two definitional issues with which we had to deal early in the study. The first concerns the fact that the efficiency of transport services has direct and important implications for the trade in goods. For this reason, it is easy to move inadvertently from a discussion of non-tariff measures that bear directly on trade in transport services (the subject of this study) to a discussion of inefficiencies in the transport chain that act as non-tariff barriers to the trade in goods (which is beyond the scope of the study).  

The second was whether to use an intention or effects tests to identify the existence of a non-tariff measure. Under the first test, only those measures implemented for the purpose of limiting trade in transport services (for example, Air Services Agreements) would qualify. Under the second, and laws, regulations or business practices that had the consequence of restricting trade in transport services would be regarded as a relevant NTM. Following discussion with the project overseer, we adopted the effects test.

The working definition of non-tariff measures in transport has therefore been:

Any law, regulation or business practice that has the effect of impeding free trade in transport services, including the provision of transport infrastructure.

1.6 Sources of Non Tariff Measures

Non-tariff measures can arise as a result of the actions of national governments, sub national government; or business groups.

The division of function and responsibility between the central and regional (local) governments differs widely across APEC member economies and is described in detail in Appendix 1. In some economies, the concept of levels of government is simply irrelevant.  For example, there is no distinction between federal, state and local laws in the island state of Singapore.  In other APEC economies there is some decentralisation of powers, but not to separately constituted regional governments:  responsibility for administering transport at the local level lies with the regional offices of central government agencies. For example, Chile’s Transport and Telecommunications Ministry has a decentralised structure, with regional offices responsible for co-ordinating services and inspecting transport facilities. In Thailand, entry into certain sectors of the bus and trucking industry is determined by local divisions of the Ministry of Transport and Communications. Similarly, in Chinese Taipei the Ministry of Transport and Communication is responsible for all aspects of transport policy and administration.   

Finally, APEC includes a number of federations, in which there is a constitutional division of powers between various tiers of Government.  Even in these cases, however, the administration of transport matters may be more complex than the formal allocation of responsibilities may suggest.  In Malaysia, for instance, federal policy decisions are administered throughout Malaysia by all three levels of government (Federal, State and Local).   In Australia, the federal government’s control of the flow of funds allows it to exercise considerable influence on policy in areas that are constitutionally the province of State Governments.  

Despite this diversity, it is clear that in most economies the central government has set those ground rules for participation in the transport sector which have had the most impact on international trade in transport services.   In general, central governments enact the key legislation that supports the transport sector.  The nature of that legislation differs considerably across member economies. In the majority of APEC member economies, transport planning and administration is the responsibility of a single ministry, as is the case with Chile’s Ministry of Transport and Telecommunications; Japan’s Ministry of Land, Infrastructure and Transport; and Vietnam’s Ministry of Communications and Transport. In such cases, the responsible ministry may be organised into a number of mode specific administrations or bureaux. For example, Vietnam’s Ministry of Communications and Transport has under its wing the country’s Civil Aviation Administration; Shipping Administration (Vinamarine); Inland Waterways Administration; Roads Management; and Railway Federation. Alternatively, but less commonly, separate ministries may be created for the individual modes of transport. For example, Hong Kong’s Environment, Transport and Works Bureau is responsible for transport and land use planning, while the (separate) Department of Civil Aviation is responsible for air transport. The Highways Department and Hong Kong Port and Marine Board are similar stand-alone agencies.

Central governments are also almost without exception responsible for the establishment of foreign investment guidelines, immigration laws, and customs regulations. Further, central government usually have the mandate to frame laws and regulations affecting national transport markets.  However, decentralisation of responsibility for the administration and policing of laws and regulations promulgated by national governments can give rise to a specific class of non-tariff measure. In some economies, there is considerable variability in the administration and policing of federal laws and regulations by local officials (whether employed by federal or local government). Federal policy may be directly misinterpreted, interpreted differently in different jurisdictions, or distorted. In some cases, local administration may be lax; in other cases it may be over-zealous.  

There are also some specific areas of activity in which provincial and local governments play a largely independent role. Sub national governments commonly oversee local road building and maintenance programs (although planning and provision of national highways is generally the prerogative of central governments). Municipal governments of major cities may be involved in the planning and/or operation of urban transport systems, as is the case in Bangkok, Seoul and Pusan.   Sub national government may also oversee the operation of provincially based transport enterprises.  Where this is the case, the policies and practices of sub national governments can give rise to de facto non tariff measures.  However, in general the impact of these autonomous sub national policies is small compared to those arising from either national government policy or business practices. 

Depending on the allocation of responsibilities within levels of government, and the general legislative framework, each central government, sub national levels of government and businesses may all play a role in the implementation of each of the forms of restriction detailed under the secondary classification outlined below.

1.7 Forms of Non-Tariff Measure

Non-tariff measures may take a variety of forms, including import quotas, voluntary export restraints, and regulations designed to protect domestic producers from competition in the domestic market and/or takeover by a foreign firm. The domestic transport markets of APEC member economies and well as international transport markets linking APEC economies are characterised by various types of NTMs.     

The nature and impact of measures restricting trade in transport services varies between the different modes of transport as well as between domestic and international transport. In general, domestic road and rail transport services are subject to country-specific regulation, frequently aimed at preserving the market share of a rail industry faced with increasing competition from road. Domestic shipping is typically subject to cabotage regulations, prohibiting or restricting the operation of foreign flag vessels on coastal routes. Similarly, ownership of companies providing domestic aviation services is usually limited to nationals of the country concerned. .

Most international transport services are provided by sea or air. In a number of APEC economies (e.g. Australia, New Zealand, Philippines), geography makes it impossible for international trade to utilise road and rail services, although in others (Canada, US, Mexico, China, Thailand) cross-border road and rail links are actually or potentially significant. International transport services are characterised by a variety of NTMs, some stemming from anti-competitive agreements between transport operators while others arise from inter-governmental agreements (e.g. air service agreements regulating trade in air transport services). 

The major measures restricting trade in the transport sector include: restrictions as to who may own and/or operate transport services; restrictions that influence the level of competition in a particular mode of transport; laws and/or regulations that provide inadequate protection for competition; laws, regulations and/or subsidies that advantage one or more service provider at the expense of others; various types of competitive distortions; and regulations concerning technical matters that nevertheless shape or distort competition. 

The issue of competition legislation is a particularly large and complex one, and a separate chapter of this report (Section 6) is devoted specifically to it. A discussion of the nature of the other barriers is contained in the sections below.

While our discussion of the various types of barriers to trade in transport services includes case studies it does not pretend to be exhaustive. It is simply not possible, given time and financial constraints, to list - let alone to investigate in depth - all NTMs within APEC member economies. Instead we have adopted a more impressionistic approach, developing a framework or taxonomy of non-tariff measures in transport and giving specific examples of the type of practices encountered within APEC member economies.   

1.8 Classification of Measures

To ensure that the desk research and fieldwork was sufficiently inclusive, and to assist systematic classification of such measures, a taxonomy of potential non-tariff measures was developed.  Measures were grouped into six main categories, each of which is explored in more detail in the sections below:

· Ownership Restrictions

· Restrictions On Competition

· Inadequate Pro-Competitive Safeguards

· Preferential Treatment Of Selected Players

· Policies that Distort Competition

· Technical Barriers to Trade.

1.8.1 Ownership Restrictions

Ownership restrictions may take a number of forms: they may limit the ability of foreign nationals to own or operate transport services within a particular economy; they may decree that government alone may operate a particular mode, route or service; they may require the ownership of a particular transport enterprise to take a specific form (e.g. they may require foreigners to enter into joint ventures with a domestic firm) or they may forbid particular types of enterprise from operating a transport service (e.g. transport operators owned by foreign governments may be forbidden to offer transport services). 

At a more operational level, even when ownership criteria are met, issues can arise in the day-to-day operation of a company when a foreign national is nominated as comptroller of the firm.  

Restrictions by Nationality

Cabotage
 policies are the most usual non-tariff measure associated with restrictions on ownership by nationality.   Cabotage involves reserving a country’s domestic freight and passenger movements for vessels flying that country’s flag.   

Cabotage is usually defended on the grounds that it is essential to preserve a domestic transport capability in case of war, that protecting these industries from foreign incursion creates employment, and also that domestic provision of these services has a positive effect on the balance of payments.

However, cabotage is likely to have a negative impact insofar as domestic owners are able to exert monopoly power and charge fares and set freight rates higher than those that would prevail in a more competitive environment. Limited competition may also lead to lower quality services than would be offered in a more competitive environment. We note also that in the absence of competition from foreign operators, domestic service providers may have less incentive to introduce new and improved tonnage and/or new and innovative services. In short, cabotage may be expected to have a negative impact on technical, allocative and dynamic efficiency.

Another non-tariff measure that is linked to the nationality of ownership is the requirement that certain commodities be carried by ships flying the flag of a particular economy. In most cases, the requirements related to export cargoes. The OECD has noted that the commodities most commonly affected are coffee, cocoa beans, cotton and petroleum products.
 Restricting the carriage of cargo between two economies to the vessels of one or both of the economies concerned is one of the more profoundly distorting forms of impediment to free trade in shipping services. It encourages technical inefficiency, and perhaps even more importantly tends to stifle service innovation. 

Reservation of Transport Services to Government Owned Service Providers

Certain services are provided exclusively by government owned enterprises.  This scenario often occurs in a natural monopoly situation such as utilities and transport and depending on the structure of government ownership may rest at a national or subnational level.   This non-tariff measure precludes entry and is likely to lead to reduced efficiency in service provision through lack of competition.   Further, unless effectively regulated, the sole provider could possibly extract monopoly rents.   

Other Prescriptive Forms of Ownership

This sub-category includes a wide variety of requirements. In some cases governments require that the ownership of a transport enterprise must take a specific form such as a joint venture. In other cases governments may specify that an enterprise cannot take a specific form. In some APEC member economies, laws or regulations specify that a transport provider cannot be an agency of a foreign government. 

1.8.2 Restrictions on Competition

Restrictions on competition may be in the form of quantitative or qualitative entry restrictions. 

Quantitative entry restrictions directly limit the entry of firms into a specific market in order to control or influence the balance between supply and demand.  Quantitative restrictions are often justified on the grounds that they encourage orderly development and reduce the fluctuations in the economic cycle.

Qualitative entry restrictions are measures that restrict entry by specifying a set of characteristics that must be achieved by any potential entrant. For example, several economies stipulate minimum financial thresholds on intended entrants into the transport sector such as insurance bond of customs agents.   This is usually justified as ensuring that entrants are sufficiently capitalised to take on the obligations associated with the role than as a barrier to specific individuals or firms.  Other qualitative restrictions include insurance provisions, safety requirements and environmental standards. 

1.8.3   Inadequate Pro-Competitive Safeguards

Trade in transport services can also be inhibited by weaknesses in the general framework of competition policy. Several APEC economies lack competition legislation:  there is simply no legislation to protect or enhance competition in the economy as a whole, including the transport sector. Within APEC, Hong Kong, Malaysia, Papua New Guinea, Singapore and Vietnam have no general anti-trust laws. Hong Kong adopts a sector-specific approach to encourage competition and regulate anti-competitive behaviour. Malaysia has neither a competition act, nor a governing body overseeing competition, although a number of laws have clauses protecting consumer interests (see below). Singapore, too, lacks any formal anti-trust laws, although the government views international competition as the ‘invisible hand’, which disciplines the domestic economy. Vietnam has no overarching competition law, although a number of specific laws have pro-competition clauses. 

Even where an adequate legal framework exists, lack of commitment to the implementation of competition policy can provide domestic incumbents with protection against new entrants, both local and international. 

1.8.4 Preferential Treatment of Selected Players

A number of APEC member economies offer preferential treatment to certain industries and/or enterprises. 

The most obvious form of support is explicit subsidisation. Enterprises may receive various forms of capital or operating subsidy, each of which is associated with an explicit transfer of funds from government to a competitor in the market. However, financial support may take a number of less obvious forms. One form is the provision of ‘cheap’ equity capital, i.e. the government does not require a commercial rate of return on the equity. Historically, investment in state owned rail systems and government owned ports has often achieved a low or negative rate of return.  Similarly, low interest loans, moratoria on loan repayments, loan guarantees and other devices reduce the effective cost of loan finance.

Support may also take the form of purchasing exclusively or primarily from nationally owned enterprises, giving those enterprises a cost advantage over their competitors and/or offering them superior market penetration. Finally, government may operate preferential purchasing arrangements, choosing to purchase from a subset of firms operating in an industry or purchase goods and services that are produced or sourced domestically.  

Examples of a particularly subtle form of this last mode of support came to light during the field work for this project.  Potential investors in major infrastructure projects complained that different treatment of bidders in one country disadvantaged other contenders. Bids based on commercially feasible revenue projections were unsuccessful because inflated growth was assumed by other bidders. When these are successful, but revenue is below projections, the relative importance of the bidder in their own economy allowed them to obtain assistance or relief from the government that would not be available to an overseas competitor. 

1.8.5 Policies that Distort Competition

Competition in transport markets may be distorted in a number of ways. Most explicitly, a number of domestic and international transport markets are characterised by quantitative controls limiting the overall output of a particular transport service available to consumers and/or the level of output provided by individual transport operators. The nature and extent of competition may also be affected by price controls 

Infrastructure may be controlled by a single service provider. In such cases, potential entrants may be denied the opportunity to compete effectively with the incumbent operator. Finally, some transport markets are characterised by regulations or restrictions limiting the quantity or quality of inputs available to the transport operator  

Output Quantitative Controls

Quantitative controls limit the output of a particular transport service available to consumers and/or the level of output provided by individual transport providers (e.g. bilateral air service agreements that restrict the number of flights and/or seats available on international routes).

Price Controls

The nature and extent of competition may also be affected by price controls, normally taking the form of maximum prices chargeable for a particular good or service. Historically, price controls appear to have been common in transport markets (e.g. ceilings on rail freight rates for the transport of agricultural commodities).

Access to Infrastructure

The need for access regulation arises in some markets because effective competition will not develop unless actual or potential competitors can gain access to essential infrastructure services having natural monopoly characteristics. Examples of such infrastructure include electricity and gas distribution systems, rail networks, and airport facilities. Because of their strategic position, owners and/or operators of such facilities are likely to possess substantial market power. 

Infrastructure providers may seek to exploit their monopoly power by charging monopolistic prices to businesses using the infrastructure. This will harm competition in related markets to the detriment of consumers. As Australia’s National Competition Council has noted, provided the business owning or operating the infrastructure does not compete in upstream or downstream markets, the public policy issue is solely that of monopoly pricing.

The National Competition Council notes, however, that ‘more complex problems arise if a business which operates essential infrastructure also has a commercial arm in upstream or downstream markets.’ Not only will the operator have an incentive to increase the prices charged for using infrastructure, it may choose to discriminate against upstream or downstream competitors by refusing access to the infrastructure it controls or offering them access on unfavourable terms and conditions.
 

To obviate such problems, governments may choose to restructure such industries. This involves separating those segments of the industry in which competition is feasible from the natural monopoly segments, and subjecting the latter to detailed regulation. If this is neither practical nor feasible, an access regime may be introduced. As noted above, such a regime gives businesses a legislated right of access to use infrastructure owned and/or controlled by another business.  

Infrastructure access poses problems in a number of transport markets operating in APEC member economies. For example, China has operated a permission system for port calls. We note also that many APEC member economies do not operate an access regime for rail infrastructure. The characteristics of those access regimes operating within APEC member economies are discussed below. 

Restriction on Inputs

The term refers to measures that limit the choice of inputs (qualitatively or quantitatively) available to transport providers in APEC member economies. For example, vessels employed continuously on the Australian coast must employ Australian citizens on their vessels. While restrictions on labour appear to be relatively common within APEC member economies, some members also put restrictions on the sources of capital. The Jones Act requires that maritime cargo and passengers moving between ports be transported in vessels built and maintained in the US, owned by American citizens, and crewed by US seamen.
 .   

1.8.6 Technical Barriers to Trade

The term technical barriers to trade includes a wide variety of environmental, security and safety measures that may have their origin in genuine concerns over the deleterious effects of particular technologies, products or practices but which operate in a way that restricts trade in goods or services.  Technical standards, adopted for safety, health and/or environmental reasons, may favour domestic rather than foreign firms. Testing and certification procedures may raise barriers to entry for foreign producers. Labelling regulations may be couched in forms that raise the costs for foreign producers and so act as a barrier to trade.  

1.9 Summary

The taxonomy developed in the preceding sections is summarised in Table 1‑3 below, together with actual and hypothetical illustrative examples of each type of measure.

Table 1‑3 Taxonomy of non-tariff measures to trade in Transport Services

Type of Measure
Sub-classification
Elaboration
Actual or Hypothetical Example
Comment

Ownership Restrictions
Nationality of ownership
Specific and explicit measures that define or limit the extent to which non-nationals can participate in the ownership of transport enterprises registered in or operating in an APEC economy. 
Restrictions on the ownership of domestic shipping service operators in USA
Restrictions on nationality of ownership directly inhibit trade in transport services.


Exclusive government ownership
Government monopoly (at national or sub national) levels on ownership of specific businesses
Government ownership of SRA in Thailand
Prevents competition in this sector


Other prescriptive forms of ownership
Requirements that the ownership of a transport enterprise must take a specific form (eg joint venture) or cannot take a particular form (eg can not be an agency of a foreign government)
Controlled carrier restrictions applied in USA
Restricting the form that ownership of a transport enterprise can take may increase the cost of entry, reduce potential benefits of entry through taxation or other effects, or limit the pool of potential entrants.

Restrictions on competition
Quantitative entry restrictions
Measures that directly limit the entry of firms into a specific market in order to control or modify the balance of supply and demand.
Former system in Japan for the licensing of stevedores.
Obvious and direct effect on the freedom of trade in transport services.


Qualitative entry restrictions
Measures that restrict entry by specifying the characteristics of entrants
Requirements for minimum financial requirements for ships’ agents.
Unnecessarily burdensome requirements on potential new entrants can have the effect of restricting trade.

Inadequate protection on competition
Lack of competition legislation
Non-existent or inadequate legislative measures directed to the protection and enhancement of competition in the transport sector.
Exemption of competition in certain transport sectors from the application of general competition legislation
This item would embrace both the total absence of competition legislation from the national legislative framework and the lack of sufficiently extensive or powerful legislation.


Lack of commitment to competition policy
The total or partial failure to implement competition rules despite the fact that a formal legislative framework exists
Absence of appropriate administrative structures to ensure that competition rules are enforced.
This could embrace both formal and informal arrangements that undermine the effective application of competition rules.

Support to specific players
Preferential treatment of government owned businesses
This would include all ownership in transport companies by Government or Government-controlled investment bodies that provides cost or market penetration advantages
Policies giving preference to government-owned carriers in the carriage of government or government enterprise cargoes.
The desire of governments to avoid or reduce explicit subsidies could lead to initiatives of this sort.


Equity support
The provision of equity to an enterprise, whether government-controlled or otherwise, without requiring a commercial rate of return on that equity 
Government provision of basic seaport infrastructure 
There may be economic arguments to support such actions. Nevertheless, they will act as barriers to new entrants required to fund investment on a fully commercial basis


Subsidies
Measures that provide a explicit transfer of funds from government to a market participant
Subsidies to incumbent rail or bus operators
It is unlikely that any government will forego the right to subsidise (say) urban transport. But the choice remains as to whether they are allocated in a pro-or anti-competitive fashion.


Loan concessions
Low interest loans, repayment moratoria on loan repayments, loan guarantees or other devises that reduce the effective cost of loan finance
Ship financing schemes as in Thailand
Preferential financing arrangements can distort market entry decisions reducing allocative efficiency.


Preferential purchasing arrangements
Preference offered by governments to particular suppliers esp. on nationality grounds
USA preference to US carriers in carriage of government cargoes
May be absolute, follow a quota system or permit a margin on price.

General Competitive distortions
Quantitative controls over levels or structure of transport outputs
Measures that restrict the aggregate level of output from a particular transport sector, or the outputs level of output from specific providers.
Bilateral agreement on air services that restrict the total number of seats and/or number of flights on non-US routes.
 Measure of this type are often but need not always be used in conjunction with quantitative entry restrictions. 


Infrastructure access
Restrictions, either active or passive, on the ability of a new entrant to access infrastructure that is essential to the ability to compete effectively in a field on transport endeavour.
Active: China permission system for port calls. Passive: absence of an effective access regime to rail infrastructure in many countries.
Inability to access vital infrastructure can effectively preclude participation in a transport market, or could place a new entrant at a very significant transport disadvantage.


Price controls
Measures that control the level of prices that can be charged for specific transport outputs that have an anti-competitive effect
Controlled freight rates for the transport of agricultural commodities.
This could limit competition especially where the allowed prices have the effect of biasing the market away from high quality high cost producers to low quality low cost producers. 


Restriction on inputs
Measures that limit the choice of market participants on the inputs that they employ in the provision of transport services
Requirements to employ nationals in the delivery of particular transport services
Restriction on labour are most common but there are instances of restrictions on capital (eg Jones Act)

Anti-competitive business practices
Market dominance
The development of a position of such strength in a market place that effective competition is precluded
Single carrier dominance of domestic aviation markets.
The capacity of the incumbent to control prices and dump excess capacity on the market could deter entry. Need to source in part from incumbent could deter customers from experimenting with new alternatives.


Anti-competitive agreements
Agreements between existing operators that effectively increase their power in the market
Liner conference agreements
These agreements can make entry difficult for a foreign entrant, especially if the ‘club’ is limited to or biased in favour of nationals


Third line forcing
Requirement that a customer wishing to bay one service must purchase another from a nominated supplier
Allowing access to an island resort only to passengers carried on a nominated air or sea service
Inherent monopolisation of the first market may be used to monopolise related market in which competition is possible


Predatory pricing
Below cost pricing in a particular market segment specifically to drive a competitor from the market
Frequently alleged against rail operators in the face of potential new entry of niche operators.
Always difficult to distinguish from normal commercial responsiveness


‘Closed’ supply arrangements
Refusal to deal with suppliers outside of an established circle or the maintenance of a business culture that has a similar effect
Alleged purchasing arrangements of major Japanese port services.
Always difficult to distinguish from a legitimate preference for supply partners with a proven track record of delivery.

Technical barriers to trade
Inappropriate technical regulation
Environmental, security and safety measures that are used to restrict trade rather than achieve genuine environment or safety objectives.
Imposition of environmental standards for trucks that are out of line with international standards in order to deter opportunistic participation in national trade by trucks transiting the country. 
There is clearly a legitimate role for the regulation of safety, environmental and fiduciary standards. However it is not uncommon to use the cover of such regulation to provide effective protection to a particular market participant


Restrictive technical standards
Inappropriate technical restrictions on the type of transport equipment that may be used or unjustifiable insistence on local qualifications for transport operators.
Failure to recognise international driver’s licences for truck operators.
This will invariably involve some degree of subjective judgement, but reference to generally accepted international standards may help.

FORMAL MEASURES IN AIR TRANSPORT 

This chapter begins with a general discussion of commercial air transport services.  It includes some discussion on the regulatory framework governing the sector and provides some contextual information regarding the tool most often used to regulate international air travel – the Bilateral Agreement.   This is followed by a discussion of the fundamental characteristics and elements of the market including the most important recent influences on its structure, and an examination of some of the bilateral arrangements currently in place in APEC economies.   Following this the focus of the chapter turns to other areas related to air transport services that could be the target of  non-tariff measures, including some examples where NTMs exist or reform has taken place.    

1.10 Regulation in International Air Travel

1.10.1 Regulatory Framework

Whereas the international shipping industry developed in an environment in which the prevailing philosophy was that of the ‘freedom of the seas’, international aviation developed after World War I when complete and exclusive sovereignty of every State over its air space was recognised as a customary principle in international law.  International air transportation regulation is centred on definitions of the rights of a carrier.    The post World War II regulatory regime for international aviation was negotiated at the Chicago Convention of 1944.
  The Convention on International Civil Aviation negotiated in Chicago covers:

· The principle of national sovereignty over territorial airspace – Article 1 and

· The requirement for special permission or other authorisation to operate scheduled international air service over or into the territory of a Contracting State – Article 6 

The framework of exchanging air traffic rights on a bilateral basis stems directly from this convention, where the first two freedoms were formally adopted.     These rights are often referred to at the eight freedoms of the air.   The eight freedoms are outlined in Box 1.1.   

Box 1.1Air Traffic Rights  

The eight freedoms of the air refer to the rights of a designated carrier to: 

  (i)    overfly a foreign country; 

  (ii)    land in a foreign country for technical reasons; 

  (iii)   carry revenue traffic from the carrier's home country to a foreign country; 

  (iv)    carry revenue traffic from a foreign country to the carrier's home country; 

  (v)    carry revenue traffic between that country and a third country provided the service originates in or is destined for the carrier's home country; 

  (vi)    carry revenue traffic between two countries via its home territory; 

  (vii)    carry revenue traffic between two countries without the need to commence the service in its home territory or to route the service via its home territory; and 

  (viii)  carry revenue traffic on domestic routes in a foreign country (cabotage). 

At the Chicago Convention the United States proposed a multilateral exchange of the first five rights between nations. However, other nations were not convinced and only the first two are subject to multilateral agreement.   As a result, the bilateral system emerged involving the exchange of the other air traffic rights on a reciprocal basis between countries.  This has given rise to an extensive and complex legal and regulatory structure composed of several thousand interlocking bilateral agreements and understandings.  Rights other than the two covered by the Transit Agreement negotiated at Chicago (and all rights for States not party to the Transit Agreement) are generally subject to Air Services Agreements (ASAs). Today, some 2,000 bilateral ASAs regulate trade in air transport services between 160 countries.

ASAs generally specify which airlines will fly on the bilateral route in question, the capacity each airline can offer, and what capacity can be offered by third parties.

Arguably, the system of capacity control – which underlies the regulatory system – hinders the international aviation industry from adjusting to changed circumstances (that is, to changes in demand patterns or in cost structures). In particular, ASAs hamper the expansion of airlines offering innovative services and different price-quality trade-offs. Failure to accommodate the new competitors, notably those from the developing countries of East and Southeast Asia, has imposed a significant burden on consumers  

1.10.2 Structure of a Bilateral Regulation

Basic Agreement Types

Bilateral aviation services agreements can be divided in to four main types:

· Bermuda or Bermuda-type agreements
, which have traditionally dominated the aviation market: these are very prescriptive with respect to capacity, routes and gateways, and may include controls on tariffs
· Liberalised air agreements with greater market access, minimal (if any) capacity regulation and significantly reduced government controls on air carrier pricing
· Chicago Agreement or Chicago-Type Agreement where there are no capacity or tariff provisions, with an assumption that their exclusion implies non-regulation of these matters by either party (few Chicago Type Agreement exists)

· Open Skies Agreement, which rely mainly on sustained market competition for the achievement of air service goals.  Typically, these are largely or entirely devoid of governmental management of access rights, capacity and pricing but have safeguards appropriate to maintaining the minimum regulation necessary to achieve the goals of the agreement.
Service Types

International scheduled air services and non-scheduled (charter) services are frequently regulated with differing degrees of rigour, with a more flexible approach to the regulation of non-scheduled services. The bilateral aviation relationships between two countries may therefore be defined by two complementary documents:

· Bilateral Air Transport Agreement or Air Services Agreement 
· Non-scheduled Air Services Agreement or a Charter Agreement regulates non-scheduled or charter air services often in the form of a MOU
1.10.3 Important Provisions of Agreements

Bilateral agreements may include any or all of the following key provisions, each of which may contain non-tariff measures restricting trade in aviation services:

· The Capacity Article which outlines the agreed principles or method for regulation of the amount(s) of services offered under the agreement.   
· The Tariff article which establishes procedures for the establishment and regulation of prices on the agreed air services  and 
· The Commercial operations article, sometimes referred to as the commercial opportunities article.  

The commercial operations article specifies the rights granted to each party’s designated air carrier(s) to carry out commercial activities in the territory of the other party. These rights are referred to as ‘doing business rights’ or ‘soft rights’ and are likely to include the establishment and extent of foreign staffing or airline offices; the currency of sales; ground handling options; currency conversion and remittance of funds by airlines; and in some cases access to landing and take-off slots at airports and/or use of computer reservation systems.  This article will also outline:  
· Route traffic operational and capacity rights 
· The degree of mutual recognition of airworthiness authentication
· Measures regarding aviation security  
· Any measures regarding Customs duties and taxes including exemptions  
1.10.4 National Frameworks for the Regulation of Air Services

Air transport authorities are the primary element of national regulation. Often, though by no means always, these authorities are directly responsible for the regulation of all aspects of civil air transport, technical (i.e. air navigation and aviation safety) and economic (the commercial aspects of air transport).   

Economic regulation of international air transport functions is likely to include:

· Development of economic policies and strategies 

· Formulation of specific rules and regulations to implement basic aviation law and to further national policy goals and objectives

· Issuance/denial or withholding of national and foreign air carrier licences and permits

· Authorisation of air carrier schedules, tariffs, and related matters

· Coordination of air transport policy and regulation with other governmental entities

· Conduct of bilateral and multilateral international relations with respect to air transport

Other national-level authorities are also usually responsible for other elements including:

· Customs controls

· Immigration controls

· Public health standards

· Financial controls (currency conversion and remittance, earnings of foreign airlines)

· Taxation

· Competition maintenance

· Environmental controls

· Tourism development

· Labour

All of these bear on the ease of entry and the structure of competition in the provision of aviation services.

Relationship between Air Transport Regulators and Interested Parties

The following parties are all likely to provide input into the national regulatory process:

· Other government entities that have a direct interest in the outcome of the international air transport regulation function: for example, Foreign Affairs Departments and Transport Departments.

· Non-aviation government entities whose actions may intentionally or otherwise impact upon air transport regulations, e.g. Taxation Authorities, Health and Safety Authorities, Environmental Protection Agencies.

· Interested non-government parties which may seek to influence policy or decision making, e.g. airlines, airports, consumers, communities, business or tourism interest groups, air carrier labour, aircraft manufacturers.

These parties can significantly influence the shape of an Air Service Agreement  

Licensing

Licensing provides the mechanism for authorising and monitoring the exercise of air traffic rights exchanged in bilateral negotiations.  The licensing component of national regulation involves the consideration of and action upon applications received from national and foreign air carriers for permission to provide commercial air services on a continuous basis and for extended periods of time.   

In addition to licensing national and foreign air carriers, air transport authorities may also engage in licensing certain intermediaries in air transportation such as tour organisers, freight forwarders or travel agents.   For example, in Japan tour organisers require licenses to operate in order to ensure financial capability.   

Authorisation issued often takes the form of a licence (often for national carriers or scheduled operations) or a permit (often for foreign applicants or charter flights). The scope may be domestic, international or both

Criteria for the granting of licences and permits vary but generally include: 

· National ownership and control requirement

· Proof of applicants fitness – financial health, willingness to provide proposed services, ability to meet established operational and safety standards

· Finding that granting the authority will be in the public interest

Foreign applications

In considering foreign applications for licences or permits, it is common for authorities to look to decision criteria established in the relevant air transport agreement as well as national laws or regulations.   

1.10.5 Bilaterals as Non Tariff Measures

The market for international aviation services provides a much-discussed example of quantitative controls. Since the commencement of international services, airlines have required the cooperation of service providers in foreign markets (e.g. airports) to provide international services. In such a situation a foreign service provider may use its monopoly power to raise prices. This is likely to set off retaliation. As Warren and Findlay note, this might lead to a situation in which parties at both ends of a route try to extract economic rents. To avoid this outcome, countries agreed bilaterally not to exploit their market power. They did so by exchanging rights of access to each other’s country via bilateral Air Service Agreements (e.g. between Singapore and Australia). These agreements typically specify which airlines may fly on the route, what capacity each airline may offer, and what capacity may be offered by third parties.
 

Warren and Findlay view this bilateral regulatory regime as a crude form of internationally co-ordinated competition policy. In effect, countries agreed to control the abuse of monopoly power by domestic suppliers of landing services. However, as Warren and Findlay note, bilateral Air Service Agreements expose consumers to a different type of anti-competitive behaviour as the airlines flying on the route may use the capacity control to extract economic rents.

1.11 Recent Developments in Air Transport Services

The two main relevant developments of recent years have been changes in ownership structures and a clear tendency towards liberalisation through bilateral and regional agreements. Other specific regulatory developments include the growing intervention of competition authorities in alliances and the allocation of landing slots at airports, and the evolution of ownership legislation.

1.11.1 Ownership changes

Privatisation

Privatisation strategies for national carriers are usually devised so as to avoid conflicting with foreign ownership limitation rules, except of course in the rare cases where those limitations have been lifted. Airline personnel often receive shares (frequently around 10% of those issued) in order to ensure social peace during the transitional period and productivity gains. Recourse to a strategic partner (i.e. another air carrier) holding only a minority of the share but providing operational management and offering its network of alliances in addition to infusion of management skills is also a common feature.  

During the 1990s, privatisation of what were previously national carriers became a global phenomenon.  This phenomenon touched the entire world developing as well as developed, including CIS countries and China, the only difference being the pace with which the different regions follow that trend.  

Currently all airlines in North America are privately owned. In Latin America and the Caribbean nearly all major carriers are now majority owned by private interests. In Europe over half the major western European Airlines are privately owned while most national carriers of the Eastern European states are majority state owned (although 15 of them have been targeted for privatisation). In the Asia Pacific region, partial or full privatisation objectives have been adopted by some 15 governments: carriers in Japan, the Republic of Korea, Brunei Darussalam, Malaysia, the Philippines, Australia and New Zealand as well as those based in Hong Kong, China and Taiwan are now privately owned. In the Middle East and Africa almost all national carriers remain government owned although some 25 carriers from these two regions have been targeted for privatisation. 

Privatisation is a way for alliances to extend their networks through equity links and there is a competition between alliances in that respect. Symmetrically from the point of view of the privatised airline, privatisation is an opportunity to integrate into the network of a big alliance and to achieve access to a worldwide hub and spoke system.

Ownership of Airlines 

Foreign ownership of domestic airline services is prohibited or restricted in a number of APEC member economies and a number of governments still maintain substantial ownership in their respective domestic carriers. This is usually justified because aviation services are seen as being inextricable linked to the nation’s sovereignty and security.  For example, while Australia deregulated domestic aviation in October 1990, removing constraints on the entry of new domestic operators, foreign airlines continued to face restrictions relating to investment. Under February 1992 guidelines, foreign airlines flying to Australia could acquire up to 25% of equity in an individual domestic carrier. Foreign investors other than airlines flying to Australia are now entitled to purchase up to 100% of a domestic carrier, or start their own, so long as it is not judged contrary to the national interest.
  In the Philippines, foreign investors may invest in Filipino international airlines to the 40% limit allowed by the Constitution.   In Malaysia, foreign ownership of airlines, with the exception of the national carrier, Malaysian Airlines System (MAS), is limited to 30% of the total equity. Movements in the share ownership of MAS have been complex. The WTO has reported that:

After selling 29.09% of its stake in MAS to a national investor in 1994, the Government brought back this stake on 20 December 2000, paying more than double the going market price for the shares. As a result, the Government raised its holding in MAS from 20% to just over 50%, thereby regaining control of the airline. However, earlier in 2000, the Government had relaxed the foreign ownership limitation in MAS from 30% to 45%, possibly clearing the way for foreign entities to take a stake in the national carrier.

In Thailand, foreign ownership for most transport firms is limited to 49%.  The Thai Government has set a lower limit for foreign ownership in the case of Thai International (currently foreign shareholding in the company is only around 2%).

1.11.2 Bilateral Liberalisation and Regional Integration

Global Developments

Liberalisation is an accelerating and widespread trend, involving 85% of International Civil Aviation Organization (ICAO) Members in some form of liberalisation. This does not mean that 85% of the bilateral agreements contain liberal provisions since most of the pre-1990 agreements still in force are of the classic Bermuda 1 type. ICAO has also indicated than more than half of ICAO states are now parties to some arrangements, whether bilateral or regional, towards full market access. There again this does mean that half of the agreements are geared towards full market access.

The more liberal form of these agreements is traditionally called an ‘open sky’ agreement.  

Air Services Agreements and Bilaterals governing APEC Economies

Air Service Agreements defining arrangements out of APEC economies and between two or more APEC economies differ greatly in scope and derivation.   

For example, market entry for scheduled international air services to and from Canada is determined through some 70 bilateral air services agreements. The agreements specify the rights of carriers on international routes, including cities to be served, types of aircraft to be used, and frequency of services. Canadian policy has favoured the designation of a single Canadian carrier to serve a destination until such time as the route generates more than 300,000 one-way, origin-destination passengers annually.  Canada has also adopted a ‘use-it or lose-it’ approach.

Similarly, the U.S. has concluded new ASAs with 21 countries since January 1999, in addition to eight expanded bilateral agreements.
  Under these agreements, governments no longer regulate pricing, limit the number of airlines in a given market, or dictate routes, but leave the air carriers of those countries to decide how often, where to, and with what equipment they fly. Around 60% of the U.S. international aviation market is now under liberalised ASAs or essentially equivalent arrangements.
 The negotiation of “beyond” or “fifth freedom” rights
 has greatly enhanced market access for both U.S. and foreign carriers in the geographic areas covered by recent ASAs.  

For example, the 1995 Open Skies Agreement between Canada and the US allowed for:

· Unrestricted cross-border services (i.e. under the agreement Canadian and US airlines operate with no restrictions on capacity, frequency and aircraft size)
· Canadian carriers were provided with a limited number of slots at congested O’Hare Airport in Chicago and
· The process of approval of Canada-US fares was liberalised
Canada-US air travel was further liberalised in 2001 with the expansion of pre-clearance services at Canadian and US airports.

The Report of the Canada Transportation Act Review Panel recommends further liberalisation of Canada’s international aviation market through a number of specific actions:

· The government should enter into negotiations with the US and Mexico aimed at the creation of a North American Common Aviation Area in which carriers from Canada, the US and Mexico would compete freely
· The government should more actively pursue Canada’s interest in a more liberal international environment for air services through the WTO and APEC.
The recent strategic planning document, Straight Ahead: A Vision for Transportation in Canada, notes that ‘the government is not prepared at this time to give foreign carriers unrestricted access to Canada’s international market as a matter of policy, out of concern for the impact on the Canadian airline industry.’
 However, the government acknowledges the benefits that have flowed as a result of the 1995 agreement with the US and argues that ‘where the government sees net benefits for Canada, it will seek a similar result in bilateral air negotiations with other partners.’
   That is, the non-tariff measure still exists as times with other economies.

The Philippines and Malaysia have also liberalised their international aviation policy.  

The international aviation policy of the Philippines, as laid down in Executive Order No. 219 (1995, as amended), requires that at least two international carriers shall be designated official carriers for the Philippines.   The exchange of traffic rights is to be based on:

(a) the national interest "which shall include value for the Philippines in terms of promoting international trade, foreign investment and tourism"; and on

(b) reciprocity: "… reciprocity shall be interpreted to mean the exchange of rights, freedoms and opportunities of equal or equivalent value."

The Philippines – US air agreement, signed in 1982, was considered "open skies" at the time, as it provided unlimited capacity/frequency between the two countries. The only other agreement that the Philippines have entered into that has no limitation on capacity/frequency is the BIMP-EAGA
 agreement.

Malaysia has also adopted a relatively liberal stance in international aviation, supporting the concept of “open skies”, whilst recognising that there are many interpretations of the phrase: for example, some of the agreements to which Malaysia is a party allow air lines to carry out their own ground handling, some do not. Malaysia approaches bilateral negotiations on a “dual disapproval” basis. For example, if – say – Cathay Pacific wished to introduce more flights from Hong Kong to Malaysia, Malaysia would not obstruct this providing Cathay Pacific would not oppose a similar move by MAS. 

Malaysia does not favour control of international airline prices as it relies on the market to constrain prices. Airlines may advise the Ministry of Transportation (MOT) of tariff changes, but they are not required to do so. Pricing only becomes an issue if another airline complains on the basis of discrimination or dumping. In such a case, MOT would call in the airline and ask then to desist.

In Japan, the bilateral agreement between Japan and the USA, determined at the conclusion of WWII, still heavily supports US carriers and to a lesser extent Japanese carriers.  Currently it is understood that there is a 70/30 split of effective seat capacity in favour of the USA.   This bilateral arrangement is seen as an impediment to carriers of other nations.    Ongoing reform and discussion with other countries continues and is indeed reportedly supported by the carriers benefited by the bilateral agreement as it opens up opportunities for code sharing to other destination which is currently quite limited.

1.12 The Multilateral Agreement on the Liberalisation of International Air Transportation

One of the most exciting moves towards liberalisation in this area is the move towards a multilateral trade of air transport services by a number of APEC economies.   The Multilateral Agreement on the Liberalization of International Air Transportation (MALIAT) outlined in detail in Box 1.2 represents a beyond open skies initiative.   

Box 1.2 the Multilateral Agreement on the Liberalization of International Air Transportation

The Multilateral Agreement on the Liberalization of International Air Transportation (MALIAT) signed in 2001 by Brunei Darussalam, Peru, Chile, New Zealand; Singapore and the United States replaces the bilateral arrangements that existed between the economies.
   

The main features of the MALIAT are:
· an open route schedule; 

· open traffic rights including seventh freedom cargo services; 

· open capacity; 

· airline investment provisions which focus on effective control and principal place of business, but protect against flag of convenience carriers; 

· multiple airline designation; 

· third-country code-sharing; and 

· a minimal tariff filing regime. 
The MALIAT will provide important benefits that were not available under the bilateral system by improving the ability of airlines to obtain cross-border financing on international capital markets, creating a new, streamlined mechanism for the expanded exchange of aviation opportunities, and allowing countries to liberalize their international aviation relationships by joining a single multilateral agreement and avoiding the need to negotiate numerous bilateral air transport agreements with individual countries.

1.13 Ancillary services in Air Transport

The Council for Trade in Services of the WTO is required to periodically review developments in relation to trade in Air Transport Services.    However, there is no definition of air transport services sector provided in the GATS annex related to the sector.   Therefore the Council tries to encompass all aspects of air transport and air transport-related services.  In the section below we have followed the Council’s framework to outline all elements of the sector that may be faced with NTMs.    These elements are:

· General aviation services

· Aircraft repair and maintenance

· Computer reservation services

· Franchising

· Rental and leasing services

· Catering

· Ground Handling

· Fuelling

· Airport services and 

· Air navigation services

The section below provides some definitional background to these elements including the relative size of the element, the market structure and current negotiation practices.    

In addition to the elements outlined above, to provide a whole of sector perspective this section also includes a discussion of freight forwarding and warehousing, customs broking and access to infrastructure more generally.    

1.13.1 General Aviation

General aviation incorporates business (i.e. air taxis) and corporate aviation on the one hand, and aerial work on the other hand.

It employs over 600,000 pilots and 300,000 aircrafts and in the US alone it generates US$17 billion in revenue directly and US$51 billion indirectly. The main markets are the United States (for instance, 9,525 business aviation operators operating 13,766 aircrafts), largely before by Europe (1,225 operators, 2,405 aircrafts) and South America (1,066 operators, 1,547 aircrafts)
.

Most countries have specific regulations governing each type of operation. The regulations exist to ensure safety standards for foreign and domestic aircraft and their operators, and to regulate market access in the case of aerial work and air taxi operations. While these regulations may act as non-tariff measures to trade in transport services, in the field work stage of the project this area was not highlighted as an area of particular concern.

1.13.2 Aircraft Repair and Maintenance

Aircraft repair and maintenance refers to:

…such activities when undertaken on an aircraft or a part thereof while it is withdrawn from service and do not include so-called line maintenance. This definition broadly corresponds with what the industry calls ‘maintenance, repair and overhaul (MRO)’.
 

ICAO data shows a steady growth over recent years in Maintenance Repair and Overhaul (MRO) costs as a proportion of total airlines operating costs. This can in part be attributed to the tightening of safety policies, and even more to the tightening of their implementation. Additionally, forecasts also project high growth rates into the future.  

MRO can be provided by a number of different players including:

· Subsidiaries of airlines

· Providers that are independent and 

· The original equipment manufacturers themselves.

In the last two decades the market for provision of maintenance and repair operations has seen some concentration with groups forming joint ventures.    The WTO has noted that regional variations are apparent in the shape of the market.
   For example it is now the norm for major airlines to invest heavily in in-house maintenance facilities. In addition the growth of Asian markets and the presence of a qualified and relatively low cost manpower have made Asia and especially China, appear as attractive markets for joint ventures providing services to a range of carriers. In contrast, in North America, and particularly in the United States, airlines have maintained strong in-house maintenance divisions and tend to use third-party MROs only in the busiest periods.  

In the United States, the Federal Aviation Administration (FAA) put in place in 1992 an International Aviation Safety Assessment (IASA) programme, which assesses the safety oversight of foreign carriers serving, or willing to serve the United States.

Lack of consistent certification standards can act as a non-tariff barrier.  Rule revisions have been proposed to harmonise domestic and international repair service certification standards in most respects.
  One exception is different administrative arrangements for re-certification of repair stations in the U.S. and for those abroad.  For example, certification by the FAA of repair stations located within the United States, whether operated by U.S. companies or by foreign companies exercising third freedom rights, have indefinite validity.  This is because they are under continual surveillance by local FAA inspectors.  Certificates for stations located outside the United States, again, regardless of the companies' nationality, must be renewed every one or two years, following inspection by visiting FAA inspectors.

1.13.3 Computer Reservation Services (CRS)

Computer reservation services (CRS) are defined as ‘services provided by computerised systems that contain information about carriers' schedules, availability, fares and fare rules, through which reservations can be made or tickets may be issued.’
  The CRS industry has gone through significant structural change in the 1990s.   

Airlines, which were the initial owners of CRS, have reduced their investment in this area and CRS have been the object of initial public offerings. On the one hand, CRS providers are now providing other services, such as non-air transport bookings, travel agent services, computer services or even telecom services. On the other hand, since the definition of CRS is not entirely clear and does not, for instance, require that the information contained in the system cover all airlines, the activities of travel agents, airlines, airline alliances and others who have begun to offer on-line bookings and tickets could possibly be classified as CRS services.

Online travel distribution has emerged during the period 1993-2000 as an alternative to the traditional method of CRS.
 From an economic perspective this remains a marginal market (between 1 and 3% of the total market) but its rates of growth have so far been in double digits.

Given the evolving and liberalised nature of the sector it was not surprising that the field work did not find any considerable concerns in this area.     

1.13.4 Freight Forwarding and Warehousing

Freight forwarding and warehousing services are services auxiliary to all modes of transport, including the air transport industry. They are included here as there has been some discussion as to whether these services, when they are delivered in conjunction with air transport, are covered by GATS. Global figures are difficult to gather, but it is clear that freight forwarding/global logistics are of considerable economic importance. For instance in 1999, the revenue generated by the six biggest logistics corporations for pure freight forwarding activity was well over US$9 billion.

Freight forwarders and warehousing companies provide services to the air transport industry, as parts of the supply chain linking the manufacturer and shipper of goods with their final destination, but they are not air transport services in themselves. They are not cargo carriers and their activities are not covered by air services agreements. Each is a part of a larger transportation industry network, which includes trucking, shipping and rail transport as well as air transport.  

The traditional forwarder is ultimately an agent for shippers and the airlines, and is therefore treated by regulators independently from carriers in the aviation or other transport sectors. The United States provides an example of the regulatory differences between cargo operators (under bilateral jurisdiction) and those who are separate but linked to air carriers. In order to conduct indirect air transportation activities (air cargo forwarding and other charter activities other than as actual operators of aircraft) an operator must obtain authority from the Department of Transport. 

In Japan, licensing of freight forwarders is required under the Freight Forwarding Business Law where potential operators are required to demonstrate financial capability.  For customs clearance purposes freight forwarding organisations are required to have a physical presence in Japan.   It is understood that a freight forwarding license does not automatically give the right to operate warehouse facilities as it under different ministerial jurisdiction.   

1.13.5 Access to Infrastructure

From a physical access perspective, initial interviews with the private sector indicated some have difficulties securing access to facilities at airports in some APEC countries. In particular, exporters of perishable products into Japan felt that they had insufficient control over their product as exclusion from the ownership/management of temperature controlled storage within airport precincts deprive them of control of the management of the cool chain, while customs requirements prevented air containers leaving the airports prior to clearance, resulting in delays in product being distributed. Until recently, it was not possible for carriers to construct and operate their own facilities in the airport precinct.  However, discussion at both government and private sector level in Japan indicated that changes to the customs requirements meant that clearance can now be carried out at off-airport stores provided these are approved bonded facilities.  The issue appears to have been effectively dealt with.  There remains a lack of space available to new entrants, but this appears to relate to a very high demand for the limited space available within airports, rather than any regulatory issues.

1.13.6 Customs Broking 

NTMs in customs broking can arise from the requirements with respect to the specific experience or nationality of staff.   The situation in Japan is a case in point.   Interview sources informed us that, prior to liberalisation of the market, most customs broker positions were filled by retired customs officials.    With liberalisation came the ability for firms to train their own staff in this field.  However, the requirement that customs brokers are Japanese nationals still remains.  This precludes foreign national from providing this service.   

1.13.7 Rental and Leasing Services

Leasing of aircraft is the object of commitments with the GATS framework (dry leasing: 19 commitments, wet leasing: 4, financial leasing: 67).
  

One can divide leasing activities between financial leases (physical appearance, such as logo and flag, of ownership of the lessee, the lessor being a bank, an export credit agency, a manufacturer, or a long-term lessor such as IFLC or GE) and operational leases, themselves divided into dry leases (i.e. without crew) and wet leases (i.e. with crew).  

Operational leasing regulation occurs not at a bilateral but at a national level while for financial leasing the regulatory arrangements are in the hands of national fiscal administrations.  In the case of several developed APEC economies, national approaches are guided by the OECD Large Civil Aircraft Agreement.    

The regulation of leasing is governed by two main preoccupations:  safety and economic.  An important element is avoiding the bypass by a third party of the bilateral limitations of air services agreements through the use of leases.

From an economic point of view, the US market is the major leasing market. For instance, for wet leasing for all cargo aircraft alone, the USA is estimated to represent 40% of an US$4 billion market worldwide. Wet lease of a US plane to non-US operator remains subject to approval by the Department of Transportation, which in order to disclaim jurisdiction requires the lessee to demonstrate that they will exercise the effective operational control and safety responsibility. In addition, long-term leases are subject to a specific prior-authorisation procedure in which three criteria are applied: conformity to any bilateral agreement; existence of substantial reciprocity; and absence of violation of these rules by the lessor in the past. The United States does not approve the wet leasing of aircraft registered in another state to its national carriers (regulation FAA119.53(b)): safety is cited as the reason for this restriction.

1.13.8 Catering

There is no specific Central Product Classification (CPC) for airline catering services. Sub-divisions 6421 and 6431 (part of division 64, ‘Hotel and Restaurant Services’) of the provisional CPC refer to the serving of meals and beverages ‘in transport facilities’, giving the examples of trains and ships. Those subdivisions also cover airline catering.  

The economic importance of this activity should not be underestimated. It generates revenue of US$12 billion and employs 78,000 persons worldwide. It is clearly growing (US$9 billion in revenue in 1993, US$12 billion in 1999) and is undergoing a very strong process of concentration.

However, the research and field work elements of this project did not uncover major issues in terms of non-tariff measures occurring in the provision of catering services.    

1.13.9 Ground Handling

From a regulatory point of view, providers of ground handling services will either obtain licences for the full range of categories (14 in total
) from the airport authority concerned, or will only acquire licences for specific services. Because licensing procedures between airports, it is not possible to state definitively what categories are included in each type of licence, nor whether self handling is permitted for selected carriers, for all carriers or is simply prohibited. Nevertheless, all ground handlers must acquire one or more licences and/or permission to self-handle, or provide third-party services to others.  

The structure of the ground handling industry has evolved considerably over the last ten years, moving from a situation of monopoly (generally the airport, but sometimes the national airline on a local concession) to open competition where self and mutual handling are allowed; where airlines have spun off the ground handling activities; where airports have begun to tender concessions to multiple providers; and where third-party handling in general has developed considerably.

The U.S. ground-handling market is the largest in the world, and is considered to be open and competitive.
  The market has fostered the development of independent (non-airline) ground handling corporations and liberal access to self-handling by airport users.  Clauses allowing for ground handling by U.S. carriers themselves or for U.S. carriers to select among competing ground-handling firms in the airports of partner countries (and reciprocally) have been inscribed in most bilateral air transport agreements entered into by the United States.  Because of the importance it attaches to reciprocity in such services, and because it relies on bilateral guarantees it has negotiated, the United States has not supported subscribing to a GATS ground-handling provision.

Government contacts in Malaysia noted that the "open skies" agreements can differ in their approach to ground handling. In some cases self handling is allowed under the agreement, whilst in others this activity is restricted to local operators. In general, they believe that this variation is undesirable, and that the right to self handle should be included if an agreement is to be defined as "open skies".

1.13.10 Airport Services

Airport Ownership and Management

During the last fifteen years the traditional model of an airport system owned and managed by a public monopoly has given way in many countries to privatisation and competition. In systems in which government ownership has been retained, corporatisation and administrative autonomy have also become common, and many functions have been outsourced or subcontracted to private service providers. 

The greater part of airport revenues are now derived from non-aeronautical services. New actors such as airlines, construction companies, property management companies and even bus companies have begun managing airports and financing their investment, while traditional airport services providers have extended their range of activities to management, engineering, distribution and property management services. Landing fees are now becoming more effectively cost-based and private financing is becoming the major source of investment. This movement is general and is affecting the developing, as well as the developed world. Indeed, some developing countries, probably because of their compelling need for private investment, are further advanced in privatisation and commercialisation than certain developed countries.

Nevertheless, in terms of ownership, a study by ICAO
 completed in 2000 indicates that many airports are still government owned.   Of the 82 states that responded to the survey only 9 sited instances where private organisations operated airports under a concession or leasing arrangement and only 7 noted privately owned airport.   While the number of privately owned airport authorities remains limited, private interests were heavily involved in ownership and/or operation of ground handling (64 States) and cargo terminals (59 States). Private involvement has also become increasingly important in the ownership/operation of passenger terminals (41 States) and security services (40 States). Where private interests were involved they were principally domestic. Involvement by foreign interests alone was rare or non-existent.

The complexity of airport ownership is exemplified in the case of the development of Bangkok’s second airport.   Currently scheduled to be completed late 2005, Suvarnabhum is currently being built in Bangkok to reduce congestion at Don Muang.   A new state corporation, the New Bangkok International Airport Corporation (NBIAC), was formed to manage the development of Suvarnabhum.  The NBIAC is a joint venture between the Airports Authority of Thailand and the Ministry of Finance.   According to the airport’s website (http://www.suvarnabhumiairport.com/investor/finance.asp) the expected cost of the will be 155 billion baht (approximately US$4 billion): forty-five percent of the capital will be funded by the private sector.   The opportunity for private sector investment in the new airport is constrained by the terms of the loan by the Overseas Economic Cooperation Fund, a major source of finance for the new airport.  This loan is only made available to a State-controlled entity.  

Airport operations

Airport operations under concession arrangements are very diverse, but there are certain common characteristics:  the capping of aeronautical charges (at least for a defined period), a very detailed and heavy investment obligation for the provider, and of course a concession fee.

The WTO has noted that other significant economic evolutions in air services.   These included the hub and spoke system; environmental constraints; airports groupings and alliances, the emergence of secondary and of low-cost hubs; the adaptations required by the next generation of transport carriers; and the impact of automation and information technology.

NTMs can emerge when foreign companies are precluded from owning and operating airport facilities.   This may entail ownership of the airport itself or the ability to lease and or operate facilities within the airport for business use.

1.13.11 Air Navigation Services

Air navigation services are similar to airport services of in terms of charging and of economic and regulatory evolutions. The sector is usually typified by natural monopolies, which can be bundled or unbundled to various degrees depending on the organisational forms retained. It also combines, in certain instances, the activities of governmental suppliers, and in other regions the activities of private suppliers.

The ICAO charging policy of air navigation charges is similar to the one already in existence for airport charges. Except for an article of the Chicago Convention, it is non-binding and creates obligations of national treatment, MFN, consultation and cost basis.  

Air navigation services are closely connected with the safety of aircraft operations and have national defence and external relations implications.   Thus they are perceived to be closely related to the sovereignty of the State. Consequently, most governments favour maintaining their control over these services and there has been little attempt by foreign firms to enter the market.    

Thailand has partially privatised air navigation services, using a listed company Aerothai.  However, under the articles of association of the company, shares may only be held by the Government of Thailand and by other persons approved by the Government of Thailand.   Moreover, shares may only be held by airline companies operating regularly scheduled services into and/or domestic services in Thailand scheduled in the published timetables.

 FORMAL MEASURES IN SEA TRANSPORT

1.14 Industry Background
Despite recent solid growth in air freight, and the opening of some important new land routes, shipping remains by far the main mode of international transport of goods. It has also become progressively cheaper: freight rates are diminishing as a proportion of the value of the goods transported, although this ratio remains higher for developing countries than for developed countries.

In spite of technical progress, however, recent productivity indicators show a certain decline, largely due to overcapacity. Persistent over-capacity may impede moves towards further liberalisation, and Government’s come under increasing pressure to protect local interests in a declining market.

In terms of structure of the traffic, in 1998 the WTO found that tanker traffic accounts for 44.7 per cent in volume, dry bulk traffic 23 per cent and liner traffic 32.6 per cent.
 In terms of the value of goods transported the figures are higher for liner trade, due to the higher unit value of the goods transported. The proportion of liner trade which is containerised continues to grow. More than half of this traffic is now handled in developing countries ports.  

1.14.1 The Growing Role of APEC Economies

APEC includes some of the world’s most open economies. The average value of trade as a proportion of GDP for all APEC economies rose from around 40% in 1960 to over 90% by the end of the century.
 

Much of this increase has resulted from an increase in the value of traded goods rather than in trade volumes. Globally, growth in maritime trade over the last forty years has been unspectacular — it has been, on average, around 2.5% per year. However, at the high value end of the maritime trade spectrum growth has been much higher. Worldwide, containerised cargo has increased over that period from 21.7% to 49.8% of general cargo, or from 114 million to 500 million tonnes: an average of 8.5% per annum.  

Moreover, we have also seen a substantial shift in the geographical balance of shipping activity. The share of the developed market economies has declined from nearly 80% of total maritime trade (both imports and exports) to 72% of exports and 62% of imports. The developing countries of Asia
 have over the same period increased their share of total maritime imports from 7% to over 21%, and of dry cargo exports from 8.6% to 14%. Latin America’s share of both imports and exports has declined over the period.

Asia’s increasing importance is again obvious when container volumes are examined. Between 1980 and 1998, the ports of East and South-East Asia increased their share of global container volumes from 24.6% to 41.6%. Latin America’s share of the global total also increased slightly over this period from 6.1 to 7.5%.

Finally, the balance of power in ship owning has also changed. The importance of the APEC economies in world ship owning is clear from UNCTAD’s list of the ‘35 most important maritime countries and territories’, which ranks ship owning economies by the capacity of the fleet controlled by interests located in that economy. Eight of the top fifteen countries in this list are APEC members.

1.14.2 Developments in Liner Shipping

Discussion of liberalisation in shipping and non-tariff measures often focuses primarily on the liner trades. This is in part because of the economic importance of the sector: 

liner shipping is the leading sector in the shipping industry, not because of the amount of tonnage, but because of the quality of that tonnage and the high-value cargoes conveyed. Thus, of total freight revenues earned by the industry, over half accrue to this sector. Further, average freight rate per ton mile for a liner is some ten times higher than for other sectors

But it is also in part because the liner sector is the most institutionally complex area of international maritime transport, and raises a range of regulatory and policy issues that are both important and controversial.

The last two decades have seen some profound changes in the liner shipping sector, including:

· Intensification of competition, brought about by the emergence of major new lines, largely from APEC countries, and what appears to be a chronic imbalance of supply and demand

· A long-term decline in real freight rates, and consequent chronically low profitability 

· Increases in the size and speed of vessels employed on mainline trades

· The development of new service patterns, including round-the-world and pendulum services

· The associated rise of global and local transhipment hub ports 

· Consolidation of the industry, with the alliance building of the early 1990s giving way in the second half of the decade to a wave of mergers and acquisitions.

1.15 WTO Commitments in the Maritime Sector

1.15.1 The Uruguay round

WTO negotiations have dealt with the so-called three pillars of the maritime transport sector: 

·  International shipping: transporting passengers or freight between ports in different countries 

·  Auxiliary services such as cargo handling, storage and warehousing, stevedoring, freight forwarding, customs clearance services, container-station and depot services. Negotiations deal also with foreign operators' rights to establish their own facilities and supply these services

·  Access to and use of port facilities, such as pilotage, towing and tug assistance, provisioning, garbage collection, port captain's services, and anchorage. Negotiations deal with rights of foreign ships to gain access to these services without discrimination 

The negotiations have not dealt with domestic coastal shipping known as cabotage (i.e. shipping between ports in the same country), a highly protected sector. Most countries reserve this kind of transportation for national-flag ships. Economists argue that the costs of cabotage protection are extremely high.

The results of the Uruguay Round, while incorporating in the services schedules the maritime transport commitments made, also contain an annex to the GATS on negotiations in maritime transport services and a ministerial decision on maritime transport services whose effect was to prolong maritime transport negotiations until 30 June 1996 and create to that effect a Negotiating Group on Maritime Transport Services (NGMTS). As a result of its work, the Council for Trade in Services adopted on 28 June 1996 a Decision on Maritime Transport Services (S/L/24 dated 3 July), which again incorporates the maritime commitments and the MFN exemptions related to those commitments in the schedules, suspends the negotiations until the commencement of the next comprehensive negotiations on services, and suspends the MFN obligation until the end of the negotiations.  

The most important limitations on free trade include foreign equity ceilings, nationality requirements for ownership and registration of vessels under the national flag, requirement to appoint a local agent, limitations on government owned cargoes, discriminatory taxation and discriminatory port charges.

1.15.2 Questionnaire on maritime transport services

This questionnaire was answered by 37 Members ‑ counting the EU as one ‑ representing 46.6 per cent of the tonnage of the world fleet in terms of registration (237,250.3 million Gross Registered Tons out of a total of 509,465.62 million GRT) and more than 80 per cent in terms of ownership. (Ships registered in open registry countries (Bahamas, Bermuda, Liberia, Malta, Panama, Vanuatu
) and which represent 192.61 million GRT (another 37.8 per cent) are almost entirely possessed by shipowners from developed countries
, which all answered except for Israel and South Africa.) The questionnaire was structured so as to include not only national flag vessels but also the nationally owned or operated fleet in accordance with the definition of a ‘service of another Member’ given in Article XXVIII (f) (i): ‘a service which is supplied… in the case of maritime transport, by a vessel registered under the laws of that other Member or by a person of that other Member which supplies the service through the operation of a vessel and/or its use in whole or in part’.

The questionnaire includes questions on the type of vessels; the tonnage; the proportion of seaborne trade; the respective shares of bulk and liner and inside liner traffic; the share of conferences as compared to that of non-conference; the presence of foreign providers of port and auxiliary services; the regulatory structure; restrictions on maritime trade in the sense of Articles XVI and XVII of the GATS; access to and use of port facilities; bilateral agreements; retaliation measures; government procurement; competition law; and shipper-carrier relations.  Overall the corpus of information constituted by the answers, which run to several hundred pages, represents a unique source of reference which has no equivalent for any other service covered by the GATS. 

The overall picture resulting from the answers to the questionnaire is of a very liberal sector compared to many other services sectors and in particular to other transport sectors. 

Bulk traffic (i.e. transport of oil, crude and refined, iron ore, grain, coal, bauxite), which accounts for 67.7 per cent of the volume of traffic, faces no restrictions except in one or two countries. Much of the trade is organised as a spot market, (there is also a futures market), and contracts are allocated on an extremely competitive basis; business is won on the basis of freight rates a few cents per tonne lower than the competition.

On the liner side (i.e. the transport of containerised and general cargo by regular lines publishing in advance their calls in the various harbours) established ‘conferences’ that are more or less integrated cartels are commonly permit to fix prices and frequencies: this in principle may introduce some entry barrier to independent operators. Where formal competition legislation exists, conferences commonly enjoy anti-trust immunity and benefit from block exemption from the competition authorities.

Two types of conferences exist in the word:  open conferences on the US routes, closed conferences in the rest of the world. ‘Open’ conferences, which must permit new applicants to join, are less likely to provide a barrier to entry.

In practice over the last 30 years the share of the traffic held by the conferences has been eroded as new state trading and new operators – many from APEC economies - have emerged and become powerful enough to offer on their own services equivalent to those of the conferences.

1.16 Policy Developments

As the report on the Facilitation of International Shipping Project (Meyrick and Associates, 2000) notes, within APEC liberalisation has proceeded further in some areas than others. The intrinsic economic importance of some areas of maritime policy to APEC economies is also far greater than that of others.

The following paragraphs summarise the main developments in shipping liberalisation in APEC: 

1.16.1 Government ownership of national shipping lines

Government ownership of shipping has declined greatly within APEC member economies, and non-viable lines have mostly been sold off to larger corporations or disbanded. Australia, New Zealand, Singapore, Malaysia, and Chinese Taipei are amongst the economies in which governments have sold out or sold down their interest in national shipping lines. This has facilitated trans-national take-overs have recently increased considerably, as witness the take‑overs of American President lines (USA) by Neptune Orient Lines (Singapore), of Australian line ANL by CGM-CMA (France), of Sea-Land (USA) by Maersk, and of DSR-Senator Linie (Germany) by Hanjin (Korea). 

Those lines that remain in government ownership are conforming increasingly to a commercial model of operations. While there may be some gains from further privatisation, government ownership of lines no longer appears to be the cause of major distortions in the market for shipping services.

1.16.2 Regulation of liner shipping conference operations

Liner shipowners are commonly permitted to conduct themselves in ways (for instance, agreeing to charge a common tariff) that would, in other industries, be illegal and often subject to heavy penalties. 

Australia 

Competition policy relating to liner shipping is specified in Part X of the Trade Practices Act 1974 (TPA). Shipping conferences receive limited exemption from the competition provisions of the TPA, provided that agreements are registered with the Registrar of Liner Shipping. The registered agreements must be open to public scrutiny
 and conference members are required to negotiate minimum levels of service and hold ‘meaningful negotiations’ on freight rates with the Designated Peak Shipper Body (Australian Peak Shippers Association) and various other Designated Shipper Bodies.

The primary objectives of Part X of the TPA are outlined in s.10.01. They are:

· to ensure that Australian exporters have continued access to outwards liner cargo shipping services of adequate frequency and reliability at freight rates that are internationally competitive

· to promote conditions in the international liner cargo shipping industry that encourage stable access to export markets for exporters in all States and Territories

·  to ensure that efficient Australian flagged shipping is not unreasonably hindered from normal commercial participation in any outwards liner cargo shipping trade 

· as far as practicable, to extend the protection given to exporters to importers.

The term ‘conference’ is defined very broadly in Part X as any type of unincorporated association of two or more liner carriers. The definition not only includes traditional shipping conferences, but also covers shipping consortia, ‘shipowner accords’, discussion agreements, and slot exchange agreements.

Canada 

The Shipping Conferences Exemption Act (1987)(SCEA) exempted shipping conferences from certain provisions of Canada’s Competition Act, allowing them to operate in trades to and from Canada. Under the 1987 Act, conferences were allowed to:

· publish a common tariff

· use loyalty agreements

· allocate port calls by member lines

· regulate sailing schedules and types of service

· practice cargo and revenue sharing

· regulate entry.

The Competition Act applies where conference practices, such as predatory pricing, are not subject to specific exemptions. The SCEA did not apply to consortia, strategic alliances or stabilisation agreements operating outside of a conference.

Major amendments to the SCEA were introduced in January 2002. The amended legislation applies only to conference lines. Individual (independent action) service contracts are permitted under this legislation. Such contracts do not have to be filed with the Canadian Transportation Agency (CTA), although conference service contracts must be filed with the CTA. Independent rate action by a conference member may be undertaken providing the line gives fellow conference members five (rather than fifteen) days notice. Non- conference carriers are not subject to SCEA regulations or to any rate-filing rules or processes.

In general, recent amendments to the Shipping Conferences Exemption Act have contained provisions promoting competition. For example, the 1987 amendments: restricted the exemption from the provisions of the Competition Act to conference and inter-conference agreements (i.e. independent ocean carriers were excluded from the exemption); restricted loyalty contracts to less than 100% of a shipper’s cargo; allowed for service contracts; contained a provision allowing independent action on rates; and excluded intermodal rates from the exemption.
 Thus the stance adopted by Canada parallels that of the United States.

The Report of the Canadian Transportation Act Review Panel (2001) recommends that the Canadian Government make clear its commitment to the eventual elimination of liner conference exemptions from competition law and that it actively pursue multilateral agreement to do so.
 However, the February 2003 transport policy statement Straight Ahead – a vision for transportation in Canada merely notes that Transport Canada will ‘monitor the impact of the Shipping Conferences Exemption Act, 2002, and its effect on competition.’

Hong Kong 

There are no specific pro-competition or anti-trust laws applying to the maritime sector. There are no legal or other restrictions preventing shipping lines from participating in liner conferences.

Japan

Article 28 of the Marine Transportation Law provides that an agreement between shipping lines on freight rates, routes, sailing and/or loading, shall be exempted from the provisions of the Act Concerning Private Monopoly and Maintenance of Fair Trade. However, shipowners substantively reducing competition, unduly increasing freight rates or applying ‘unfair methods of transaction’ may be subject to the Act.

Article 30 of the Marine Transportation Law prohibits shipping operators from:

· giving unfair or unjustly discriminatory treatment on the basis of the volume of cargo

· giving unduly preferential or disadvantageous treatment to particular persons, areas or means of transportation

· carrying goods at a rate higher or lower than the filed tariff

· entering into any agreement that establishes freight rates that are unduly discriminatory against certain shippers or ports, or against Japanese exporters

· Binding a shipper unduly by means of deferred rebates.

In 1999, the Japanese Government reviewed the exemptions granted to liner shipping with the intention of amending the Marine Transportation Law. According to the Japanese Government response to the Transparency Exercise Questionnaire, the Japanese Government has submitted a Bill to the Diet for the Adjustment of the Immunity System from the Anti-Monopoly Law allowing the Ministry of Transport to revise or abolish an individual agreement that does not meet the following criteria:

· users’ interests are not unduly impaired by the agreement

· no undue discrimination arises

· participation in or withdrawal from the agreement is not unduly restricted

· the contents of the agreement are at the minimum level judging from the purpose of the agreement.
 

Under the amendments, the Ministry of Transport has the power to revoke conference immunity from the Anti-Monopoly Law where:

· unfair methods of transaction are used

· substantial limitation of competition unduly impairs users’ interests

· one month has elapsed after a request by the (Japan) Federal Trade Commission to the Ministry of Transport to execute corrective measures regarding a conference agreement. 

Korea

Article 29 of the Maritime Transport Act provides that ‘a person registered as an ocean-going cargo transportation business may enter into a contract concerning freight rates, vessel allocation, cargo transport and other transport conditions and engage in joint activities.’‘ Korea exempts conferences and other forms of agreement practised in liner shipping from anti-trust prosecution, on the grounds that such agreements make a positive contribution in terms of freight rates, service stability and the maintenance of order in shipping markets.

New Zealand 

Outwards liner shipping is exempted from those sections of the Commerce Act 1986 covering restrictive trade practices and price control. However, outward shipping is subjected to light-handed regulation under the Shipping Act 1987. The objectives of the 1987 Act are to:

· Promote and safeguard fair competition in international shipping services serving New Zealand’s outward trades to the benefit of shippers and carriers

· Safeguard against the abuse of a dominant position by any carrier or carriers, and ensure that the entry of new carriers is not unfairly or unreasonably prevented or prejudiced

· Discourage practices by carriers that have the effect of limiting, preventing, or reducing competition among carriers

· Encourage carriers to give reasonable notice to shippers of impending changes to the terms and conditions upon which the carrier carries goods

· Encourage consultation and negotiation between shippers and carriers regarding the terms and conditions of carriage.

The Shipping Act 1987 recognises that the commercial relations between shippers and carriers should be self-regulating providing that there is a satisfactory balance of advantage between the parties.

Philippines

The Philippines has no anti-trust law applying to the maritime sector.

Singapore

Singapore does not regulate the activities of liner shipping.

Thailand

New general competition legislation of Thailand was introduced in Thailand in 1999.  This legislation does not make any specific exemption for liner shipping conferences, and prima facie conference activities would appear to contravene the Act.  However, conferences continue to operate openly in Thailand, and as far as we are aware they have not been subject to any legal action.

United States

Under US legislation liner shipping activities that are deemed to be anti-competitive are listed. Those not listed are considered permissible. Prior to 1 May 1999, the relevant legislation was the Shipping Act 1984. 

The passage of the Ocean Shipping Reform Act 1998 (OSRA) introduced significant changes to the regulatory regime applying to liner shipping. In common with earlier legislation, the Shipping Act 1984, OSRA applies to common carriers, ocean freight forwarders and marine terminal operators. OSRA was intended to promote a more market-driven, efficient liner shipping industry by:

· reforming existing regulations relating to shipping conferences to reflect the evolution of liner trades over the period 1984-98; 

· enhancing competition in international liner shipping and to give added protection to US carriers from unfair shipping practices by foreign countries;

· promoting exports.

OSRA applies to both conference agreements and non-conference co-operative agreements. The legislation allows common carriers to enter into agreements to “discuss, fix or regulate transport rates, including through rates.”  

Conferences must be open to new members, allow lines to withdraw without penalty, and allow any member to take independent action on any tariff rate or service item: the notice period that conference agreements are permitted to require for such changes must not exceed five calendar days’. Conferences and other groupings of ocean carriers are permitted to negotiate inland haulage rates or services with rail and trucking operators. 

Under OSRA, the FMC retains the power to review the rates of foreign government-owned carriers and guard against foreign-government-backed below-cost pricing.  The FMC may take action against owners, operators, agents or masters of foreign vessels that engage in pricing practices that create “conditions unfavourable to shipping in the foreign trade of the United States."  Two recent cases  instituted by the FMC concern sanctions against Japanese port practices, (docket 9620) and China's shipping measures applied to foreign carrier operations (docket 9814).

According to the FMC, OSRA has led to:

· enhanced competition in the international shipping sector, accelerating the shift away from traditional rate-setting conferences.
  Although the liner shipping sector continues to be exempt from otherwise applicable antitrust laws, shipping lines can now enter into individual long-term “service contracts” with importers and exporters.  Under OSRA, carrier groups (alliances or preferences) can no longer restrict individual lines from entering into contracts with shippers.  As a result of the reform, the use of service contracts has increased significantly and they now reportedly cover 80-90% of the cargo carried in some sub-sectors;

· the restructuring of the liner shipping industry, notably through a dramatic increase in efficiency-enhancing operational agreements, e.g. vessel-sharing and space charters;

· consolidation of Ocean Transport Intermediaries (OTI), with consequent efficiency gains; and

· improved definition of ‘controlled carrier’, removing a potential loophole that may have allowed a controlled carrier to ‘flag-out’ or register its vessels under the laws and regulations of another country. thereby avoiding the controlled carrier provisions  

Impact on Economic Efficiency

The radical decline in conference power in most trades has reduced the economic importance of the regulation of liner shipping conferences. Conference shares in most trade lanes have declined, and conferences have clearly been unable to exert tight control over either freight rates or capacity. Throughout the 1990’s lines responded by experimenting with broader but looser forms of cooperation, such as discussion agreements, but, despite the occasional cyclical upturn such as that currently being experienced in some trades, the secular trend in freight rates has been inexorably downward.

Within APEC, there appears since the passage of Ocean Shipping Reform Act to have been something of a convergence of regulatory systems to a form of light-handed regulation that encourages reliance on commercial relationships between shippers and lines while providing limited exemptions from anti-trust legislation. Given the current balance of power between shippers and service providers, this seems appropriate.

Nevertheless, the issue of anti-trust exemption for liner shipping operators remains controversial.  A recent report by an OECD consultant
 argues that the case for exempting conferences rests on assumptions about the need to coordinate their operations and charges in order to ensure regular, reliable services at reasonable predictable rates. The ability of conferences to rationalise trades may bring about potentially valuable gains in technical efficiency. Supporters of conferences also argue that anti-trust immunity is necessary to preserve the stability and predictability of rates. Unfettered competition, it is argued, would tend to lead to the collapse of rates and the exit of lines from trades, adversely affecting the quality of service. In turn the reduction in capacity would enable surviving lines to raise rates. Higher rates would attract new entry and the cycle of instability would begin again.

Many anti-trust experts argue that the increased competition that would follow if anti-trust laws were rigorously applied to shipping would force lines to become more efficient. They note that whilst some instability might accompany the removal of the anti-trust exemption for liner shipping, market forces would restore stability in the long run. Further, the average level of freight rates would be lower than at present given the greater intensity of competition in the liner shipping industry. Moreover, it would be open to authorities administering the anti-trust laws to permit cooperative agreements where they genuinely contribute to efficiency and were demonstrably in the public interest.

The recent wave of mergers and acquisitions does raise the spectre of certain trade lanes being dominated not by a loose affiliation of separate operators organised as a conference, but by one or two dominant lines. There is room for some doubt as to how well the regulatory apparatus developed to deal with shipping conferences would cope with this development.

1.16.3 Subsidies and concessions 

In general, the use of subsidies and concessions to support national shipping lines has declined over the last two decades. However, it is common for governments to provide tax treatment for shipping operators that is more favourable than that accorded to other industries and several economies provide access to finance on favourable terms.

Historically, fiscal support for national flag shipping has been widespread, within APEC as elsewhere. Subsidies and concessions to shipowners include:  

· Subsidies relating to the construction and/or purchase of vessels 

· Tax concessions for domestic shipowners and/or shippers using domestically owned vessels

· Operating subsidies

· Special tax treatment for seamen.

For example, under the Ship Mortgage Decree 1978
 Philippine citizens were able to obtain preferential mortgage loans for financing the construction, acquisition or initial operation of vessels. 

The U.S. maintains subsidies and concessions to ensure vessels are available to meet national needs at times of war or national emergency. For example, the Maritime Support Program (MSP) provides funding of up to 47 vessels and aims to ensure that a limited number of militarily useful vessels from the commercial fleet are available to meet the nation's sealift requirements in time of war or national emergency.
Similarly, under its Title XI program, the U.S. Government ensures or guarantees full payment to the lender of the unpaid principal and interest on an obligation in the event of a default by the vessel owners or the shipbuilder. As of September 2001, Title XI guarantees in force totalled approximately $4.9 billion, covering 871 vessels and 89 individual shipowners.
 US citizens owning or leasing eligible vessels are able to obtain tax benefits through the Capital Construction Fund (CCF) and Construction Reserve Fund (CRF) programs (details below under U.S.)

Further, US citizens owning or leasing vessels have been able to obtain tax benefits through the Capital Construction Fund and Construction Reserve Fund programs.
. US shipowners have also received operating subsidies. Until 1996, the principal US Government support for US-flag, US-crewed commercial vessels was through the payment of an Operating Differential Subsidy (ODS), designed to ‘level the playing field’ for US carriers.  

The Malaysian government also provides tax concessions for the construction, purchase and operation of ferries, tugs and barges by Malaysian firms. 

A less direct form of subsidy or concession is seen in some economies where cargo interests can obtain tax benefits if they can demonstrate that they have supported national flag carriers. For example, the Income Tax (Deduction for Freight Charges) Rules, under the Income Tax Act (1967 as amended)  provides for deduction of freight charges incurred by a Malaysian shipper and paid to a Malaysian-incorporated shipping company for transportation aboard a Malaysian flag vessel.  The OECD has argued that this discriminates against non-Malaysian shipping companies and considers the financial incentive to be in breach of Malaysia’s WTO obligations (OECD, 1995, p.43).  Although the effect has not been quantified, interviewees in Malaysia indicated that shippers using Malaysian owned and operated vessels for their export cargo can register for tax concessions. 

Reduction or elimination of these concessions would improve the allocation of resources in maritime transport. It is reasonable to believe that these measures make some contribution — albeit a minor one — to the chronic over-capacity that bedevils the shipping industry.   

However, for those economies committed to supporting the expansion of the national fleet, taxation concessions and low interest loans provide a reasonably direct and efficient means of promoting this aim. The economic penalty resulting from their use is likely to be substantially less than that from some alternatives, such as cargo reservation.     

1.16.4 Management of the national register

The increasing importance of fleets from emerging maritime nations combined with frequent and protracted periods of over-supply has encouraged OECD countries in particular to ‘flag out’ their vessels. ‘Flagging out’ is the transfer of ships registered in developed countries to open registries in order for the shipowners to enjoy the benefits of the low labour costs allowed by these registries. This process continues to spread: as at January 1 2000, the fleet beneficially owned by citizens of OECD member states stood at 492.3 million dwt. By contrast, only 186.3 million dwt of shipping flew the flags of OECD members.  

To try to slow this movement, at least for the liner fleet, developed countries have had recourse since the beginning of the eighties to a series of fiscal measures and to the creation of ‘second registries’ retain the national flag while allowing more flexible conditions of manning. While many APEC economies are struggling with the issue of how to maintain a national shipping fleet in the face of competition from open registries, only Malaysia and Korea has yet established a formal second register. Other economies have responded to the challenge by relaxing restrictions on crew composition allowing owners to operate at competitive crew costs while still enjoying the benefits, such as a reputation for quality that attach to the national register.  

Freer access to national registers and the relaxation of crewing conditions associated with registration under a flag both have the potential to have a positive impact on economic efficiency. However, there is a danger that increased flexibility in ship registration rules will result in downgrading safety and environmental standards. Policies will need to clearly guard against this eventuality.

1.16.5 Specific restrictions applying to particular trades 

Another non-tariff measure that is linked to the nationality of ownership is the requirement that certain commodities be carried by ships flying their own flag. In most cases, the requirements related to export cargoes.  In practice, cargo reservation, once a relatively common practice, has become much less prevalent. However, the legislation underpinning cargo reservation remains on the statute book in some countries, adding to the uncertainty facing the shipping industry. For example, Presidential Decree No. 1466 (1978), reserving government cargoes for Philippine flag vessels and air carriers, has not been repealed. We understand that the Decree is effectively a ‘dead letter’. Fortunately, restrictions of this type have been greatly reduced over the last two decades. It would appear wise to give a high priority to the elimination of all remaining instances.

1.16.6 Price Control

Prior to the mid 1990s, the Philippines Marine Industry Authority (MARINA) closely controlled coastal freight rates. Executive Orders No. 185 (1994) and 213 (1994) partially deregulated rates in the coastal liner trades. However, full deregulation has yet to be achieved. The process of rate fixing, previously exercised by government through a quasi-judicial process, has been replaced by a system in which the users and providers of domestic shipping services determine rate levels. The consolidation of the domestic shipping industry (see above) may lead to a review of this process of rate determination.

1.16.7 Coastal shipping 

Cabotage policies apply in a number of APEC member economies (Australia, Canada, Chile, PRC, Chinese Taipei, Indonesia, Japan, Republic of Korea, Malaysia, Mexico, New Zealand, the Philippines, Thailand and the US). Many restrictions relating to coastal shipping remain in other APEC economies.  In fact, restricting cabotage traffic to national carriers remains the norm amongst APEC economies. It is also evident in some economies that there are variations to the cabotage regulations and their implementation in light of strategic initiatives by the government.    A number of different policies are provided below for reference.

In Malaysia, the Cabotage Act 1980 requires all vessels engaging in coastal trades, including vessels trading between Peninsula and East Malaysia, to be licensed by the Domestic Shipping Licensing Board (DSLB). The DSLB grants three types of licences:

· Unconditional (permanent) licences are granted to Malaysian-owned and registered vessels with 100% Malaysian crews;

· Conditional (temporary) licences are granted to vessels meeting some, but not all, of the conditions;

· Temporary licenses are granted to foreign operators when there is inadequate shipping capacity in the coast trades.

To fly the Malaysian flag, a vessel must be 51% owned by Malaysian interests. 

However, there has been relaxation in the past on cabotage allowing foreign vessels exemption to carry cargo to Port Klang, supporting its development as a transhipment hub. Similar relaxation is understood to be occurring now to support the hubbing concept at Tanjung Pelepas (PTP).

The Philippines also practices cabotage, reserving domestic trades for Philippines-flagged and -crewed vessels. Foreign investors may invest in coastal shipping to the limit imposed by the constitution (60% Filipino, 40% foreign). 

However, the consolidation of the Philippines coastal shipping industry appears likely to pose problems. Over the past decade, the larger coastal shipping operators (William Lines, Aboitiz Shipping, Negros Navigation, Lorenzo Shipping Lines) have generated capital through public share offerings. Aboitiz and Gothong Lines have amalgamated into a dominant grouping, with the potential to exploit their monopoly power. There have been calls for the abolition of cabotage

In Vietnam, State-owned Vinalines enjoys a privileged position in the carriage of coastal cargoes.

The U.S. remains firmly committed to cabotage. The Jones Act (Section 27 of the Merchant Marine Act of 1920) reserves cargo service between two points in the United States (including most territories and possessions), either directly or via a foreign port, for ships that are registered under the U.S. flag U.S. crewed, and built in the United States.  Vessels registered under the U.S. flag, must be owned by a U.S. corporation, and 75% of the employees must be U.S. citizens.
 The current Administration supports cabotage laws in their present form. 

In Japan, it remains the case that domestic cargo can only be transported by Japanese flagged vessels.  Furthermore, all company directors must be Japanese as must two-thirds of the board and executive to own vessels involved in coastal shipping. 

As one can imagine the economic reward for removing these examples of non-tariff measures may prove substantial and indeed there has been some liberalisation in this respect over the last decade, with several economies, allowing international vessels to carry feeder cargoes on coastal routes. Some other countries have gone somewhat further: New Zealand allows international vessels transiting its coastline to carry coastal cargoes as a matter of right; Australia, which allows this under a permit system, has made the required permits progressively easier to obtain. Chile has effectively adopted an ‘open seas’ policy with respect to its domestic cargo movements.

Restriction on Inputs

Within APEC as elsewhere, the most common restriction on inputs to maritime transport relates to labour. For example, vessels employed continuously on the Australian coast must employ Australian citizens on their vessels. However, some members also put restrictions on the sources of capital. The Jones Act requires that maritime cargo and passengers moving between ports be transported in vessels built and maintained in the US, owned by American citizens, as well as being crewed by US seamen.
 .   

1.16.8 Preferential access to cargoes

Once again, significant progress has been made in this area over the last two decades, and many of the most distorting cargo preference arrangements have been abandoned. Moreover, there appears little likelihood that the cargo-sharing rules envisaged by the UNCTAD Code of Conduct will significantly influence maritime trade within APEC.  

In terms of cargo reserved unilaterally to the national flag numerous liberalisation processes can be observed. For example, on becoming a member of the OECD in November 1995, Korea made a commitment to abolish gradually its ‘Designated Cargo System’. Four items (raw materials for fertilisers, grain, petrochemicals, crude oil) were removed from the list of cargo reservation by the end of 1996 and the three remaining items (coal, liquefied gas, iron ore) were removed by the end of 1998.

In this, as in other areas of maritime transport, the U.S. remains wedded to protectionist policies. Half of all government-generated cargo (75% for certain agricultural cargoes) and all military cargo, as well as cargoes generated by Eximbank loans, must be carried on U.S.-flag vessels unless a waiver is granted by the MARAD.
 Although ships carrying such cargoes may be built abroad, they must be registered under the U.S.-flag for at least three years to be eligible to carry preference cargoes. Exports of Alaskan crude oil must also be shipped in U.S.-flag vessels.  International cargo under the cargo preference system accounted for 29% of international cargoes carried by U.S.-flag vessels in FY 1997; this system therefore provides substantial assistance to the U.S. industry.

More broadly, the main area of access to cargo that still awaits liberalisation relates to the shipment of government cargo. Preferential access to government cargo is still widespread, with a number of APEC member economies – including Indonesia, Korea, Mexico, the Philippines, Thailand and the US – have at one time or another required government cargoes to be carried by national flag vessels. Thailand’s Mercantile Marine Promotion Act 1978 required government-generated cargo to be carried by national flag vessels. Similarly, the US Cargo Preference Act 1904 requires all items procured for or owned by US military and defence agencies be transported on privately-owned, US flag vessels where these are available at ‘fair and reasonable’ rates, and the Cargo Preference Act 1954 requires at least 50% of the gross tonnage of all government-generated cargo be transported on US flag vessels, again subject to the ‘fair and reasonable’ test.  In some instances this preferential treatment may have a material impact on competition. Agreement to abolish such preferences is desirable. The economic benefits, however, are likely to be relatively small.

1.16.9 Access to port facilities

Charges or conditions of access that openly discriminate between vessels of different flags appear to have virtually disappeared within APEC. There has also been a move towards more soundly based pricing for port services, although there does still appear to be instances in which taxation measures masquerade as port charges. Agreement on common principles for port pricing would be desirable. However, the relatively small percentage of total shipping costs comprised of port charges in most APEC economies suggests that the consequent economic gains are likely to be modest.  Japan appears to be the exception to this case as port charges are known to be very high.   In particular the pilotage, towage and related services do not appear to be fully competitive and appear to be a contribution factor to Japan’s relatively high port charges.    It is our understanding that vertical integration of pilotage, towage and possibly other related services may represent a barrier to entry.  Yet even more important are regulations and conditions that restrict the ability of carriers to modify readily their choice of port, or which restrict the availability of port services.  In this area Japan has liberalised its market considerably with the abolition of stevedore licensing requirements at Japanese major ports with the removal of pricing restrictions.    In the past stevedores had to have their prices approved by the MILT, whereas now stevedores are only required to submit their prices.   

U.S. port services are generally available on a non‑discriminatory basis.  Limited restrictions are applied on vessels of certain countries on national security grounds.
  The Immigration and Nationality Act of 1952, as amended, prohibits alien crewmembers from performing longshore work in the United States.  The Act provides a reciprocity exception for longshore work by the crews of vessels both registered in and owned by nationals of countries that allow the crews of U.S. vessels to perform longshore work. The United States maintains an MFN exemption covering existing restrictions on performance of longshore work during U.S. port calls by crews of foreign vessels owned and flagged in countries that similarly restrict crews on U.S.-flag vessels from longshore work.

U.S. replies to the Transparency Exercise Questionnaire, suggest that discrimination in port charges on the basis of vessel flag is now virtually extinct.  However, there remain instances in which, for political or security reasons, vessels flying certain flags are restricted in their access to ports.  For example, the U.S. requires vessels from a range of countries, including Russia and Vietnam, to either give 3 days advance notice of their intention to visit a U.S. port, or to seek in advance permission to enter the port (a seven day process).  Vessels from some other nations, including two Pacific Rim non-APEC countries (Cambodia and Peoples Republic of Korea) are prohibited from entering US ports.  

We note also that Mexican terminal operators have recently complained that Mexican port tariffs are higher than those in the US. It is alleged that Mexican port costs are higher because the US government subsidises dredging and other major projects.
 

Infrastructure access poses problems in a number of transport markets operating in APEC member economies. For example, China has operated a permission system for port calls. 

1.16.10  Ownership, management and operation of port facilities 

Ownership, management and operation of port facilities has been substantially liberalised both regionally and multilaterally. 

The World Bank, which has spent US$ 8 billion between 1950 and 1996 in harbour projects (57 projects between 1980 and 1996), has developed a doctrine and practice going beyond the expansion and modernisation of facilities to development of the political autonomy and economic viability of port authorities and more recently to promotion of the participation of the private sector in port investment and operation. The World Bank notes a beginning of an evolution of the structures from ‘statutory companies’ to ‘share companies’. Between the two types of ports, the ‘landlord ports’ (where port authorities limit their role to the building and owning of infrastructure, leaving superstructure, pilotage, cargo operations and towage to be conducted by private operators) and the ‘service ports’ (where all operations are integrated and conducted by the port authority itself), the World Bank tries to privilege the first model. It notes that in some instances it has been possible to convince the private sector to finance port infrastructure, as has been the case in Hong Kong China, Mexico and Panama. In exchange the private sector has obtained long term monopoly rights on cargo handling and storage. In this context lease of public facilities and management contracts may be used as initial steps towards fuller privatisation. 
  For example, the WTO has noted that as late as 1994 Singapore prohibited foreign firms from engaging in ‘Customs clearance services and in the Port of Singapore Authority’s core services in cargo handling.’
 Until 1992, exclusive foreign ownership of shipping agencies was also prohibited.

One consequence of the move towards corporatisation and privatisation has been that port management has become increasingly internationalised. Port operators such as Hutchison Ports and PSA Corporation have become directly involved in the development and operation of foreign ports or container terminals: for instance, PSA Corporation is managing or planning to manage projects in China (Dalian), India, Italy, Indonesia, Korea and Sri Lanka.  P&O Ports has been very active in the Asian region, initially from its Sydney base, but more recently from its Asian Headquarters in Manila. 

Commercialisation, privatisation and the introduction of competition within and between ports has engendered improved performance in most APEC economies over the last decade. However, this too is a task that is not yet complete. Port operations have substantially greater natural protection from competition than ocean shipping, and the importance of pro-actively promoting competition is correspondingly greater.

The same logic of restructuring and reform through privatisation and liberalisation is at work for harbour services.
  This is true both in the developed and the developing world. Some harbour service organisations, including Australia’s Adsteam Marine (a towage operator), have now established operations in other jurisdictions, including PNG and the United States.

1.16.11 Technical Barriers to trade

Increasingly, security has become an issue in the relationship between APEC countries. The extreme emphasis on security issues and the costs associated with compliance, is presenting as a barrier both to trade, and to entrants into the transport sector. In particular, the current unilateral application of security requirements on exports to the USA is considered excessive and possibly ill-conceived by many countries and industry operators, who believe that insufficient account has been taken of the cost impact. However, compliance is unavoidable as the market power of the USA is such that none of its suppliers can afford non-compliance at the risk of losing this irreplaceable market. This can deter would-be entrants and limit competition. This impact of security on trade liberalisation in the maritime and other sectors is dicussed in detail in Box 1.3.

Box 1.3 Does The Push For Tighter Security Threaten The Liberalisation Of Trade In Transport Services?

Security measures introduced to combat terrorism post 9/11 have the potential to increase the cost of transport services, delay the movement of freight and passengers, and - possibly – impact on future liberalisation of trade in transport services. Whilst the new security measures affect all modes of transport, they are likely to impinge most heavily on international air and maritime services

For example, the International Maritime Organization’s (IMO) mandatory International Ship and Port Security code (ISPS) is due to come into effect on 1 July 2004. The ISPS Code, an extension of the 1974 Safety of Life at Sea Convention (SOLAS), is a direct response to the events of 11 September 2001 and the perception of an increased threat of terrorism in the maritime sector. The Code aims to set up a consistent international framework for evaluating risk in the shipping and port facilities used for international trade. Inevitably, such measures will increase the real cost of ocean transport.

The APEC member economy that sees itself in the front-line against terrorism, the United States, has charged a new agency, the Department of Homeland Security, with developing new, terrorism-related programs.  The Department has said that it will allocate funds to combat terrorist threats based on national priorities.  Anti-terrorism measures already introduced include the recent US Customs requirements that shipping lines forward information on fourteen specific areas relating to shippers consigning cargo to the US, the precise nature of the cargo as well as details of the container(s) carrying the consignment. The US customs require details down to carton level. Generic descriptions, such as “Freight of all kinds” or “general cargo” are not acceptable. Similarly, rail wagons entering the U.S. have to be X-rayed at the border.

Clearly such measures will increase costs faced by the transport provider and thus the shipper. For example, conference vessels employed in the Australia-US container trade are charging an additional $100 a container to cover the additional cost involved in meeting US Customs requirements. 

If the measures taken to improve security are not to weigh too heavily on transport providers and their clients, careful attention must be paid to their design and execution. In particular, the interests of transport providers and their clients need to be taken into account. The development of national and international programs aimed at enhancing security call for a co-operative approach between the government agencies responsible for planing and the relevant transport service providers and their clients, who can advise on the impact of proposed measures on the efficiency and economy of their operations. The aim should be to find the optimal trade-off between security and operational efficiency.  Similarly, there is a real possibility that the local administrators of security programs may interpret their brief in ways that impose unnecessarily onerous burdens on the transport industry. The remedy may lie in training programs and direct contacts between administrators and the industries affected. 

NON-TARIFF MEASURES IN LAND TRANSPORT SERVICES

1.17 Introduction

This chapter begins with some discussion of the development of an international reform agenda for land transport.   Following this, the regulatory and operational practices in the road and rail services sectors and the NTMs identified are investigated separately.  This approach was viewed as appropriate given both the significant differences in the two markets and the different focus of the NTMs identified.    

1.18  Trade in Land Transport Services

The literature on NTMs to trade in land transport services is sparse when compared to that on aviation and maritime services.  Previously the impact of foreign competition was a secondary consideration to the development of appropriate operational and regulatory policy than concerns regarding domestic competition and moving more traffic from rail to road.

Land freight transport is subject to the GATT rules.   However, the focus has been on ensuring that access to transport or transport pricing is not used to distort the market for traded good, rather than on ensuring an open market for the trade in transport services themselves.   According to the GATT,  ‘rules, regulations and requirements affecting … the internal transportation of products … should not be applied … so as to afford protection to domestic production’
. Further, Article III.4 of the GATT establishes a national treatment principle, specifying that ‘[these] provisions shall not prevent the application of differential internal transportation charges which are based exclusively on the economic operation of the means of transport and not on the nationality of the products’.  

1.19 Road Transport

1.19.1 WTO Commitments

The pace of road reform has been significantly faster than corresponding reforms in the rail sector.    This divergence is the result of a number of factors including

· The differing market structures that occur naturally in the two sectors

· The differing political imperatives that impact on the two sectors 

In the global arena there is little consistency in definition of what constitutes trade in road transport services.   Although the WTO recognises five subcategories (passenger, freight, rental, maintenance and supporting services) many economies have not used these categories when making liberalisation commitments.  In addition, while many economies subscribe to the UN Central Product Classification, other economies may use a hybrid classification system of their own.   We have taken a broad approach to the road transport sector and do not attempt to subcategorise the elements depending on the type of vehicle (bus, commercial, taxi etc) or by the type of transportation (passenger or freight).    Instead the following discussion looks at the NTMs in terms of all road transport services and in terms of the taxonomy developed for this project. 

1.19.2 Technical Barriers

A variety of technical regulations appear to act as barriers to trade in the road transport sector. For example, some APEC member economies impose stricter environmental standards on trucks than are the norm internationally. Such standards deter opportunistic participation in the domestic transport sector by trucks transiting the country. Similarly, some countries protect the jobs of their own nationals by refusing to recognise the validity of the international drivers licences held by truck drivers.

In some economies, the actual issue of permits/licenses whilst ostensibly liberalised, can be delayed by local officials in an informal attempt to support local operators. This can result in unacceptable delays and, potentially, a loss of interest by intending new entrants and a consequent reduction in competition and trade in transport services. 

1.19.3 Nationality Restrictions and Licensing

In a number of APEC member economies, foreign ownership of land transport operations is prohibited. Even economies with liberal trading regimes may impose such limitations. For example, foreign ownership of trucking operations was a source of contention between the US and both Korea and Chinese Taipei during the 1990s.

Even when foreign ownership of land transport services is allowed, the licensing and business environment may still act as an NTM.    Administration and/or policing of federal laws and regulations by local officials may also cause problems.   In Malaysia, for example, it may take a long time for a foreign firm to obtain the necessary licences and permits to operate vehicles and trailers. On the other hand, local authorities may turn a blind eye to overloading by local vehicle operators.   

The Canadian road transport industry has undergone significant reform beginning with the Motor Vehicle Transport Act 1987. Entry into the inter-provincial trucking market was made easier with the substitution of a ‘fitness’ entry test for the earlier ‘public convenience and necessity’ test. Rate regulation was discontinued and restrictions on existing licenses (relating to specific commodities or specific routes) discontinued.

NAFTA included an agreement to liberalize the trucking market between Canada, Mexico and the United States, providing for access to ‘all’ Mexican states by US and Canadian carriers as well as access to Canada and US by Mexican carriers in 2000.  However, full implementation of this agreement had not been achieved at the time of the field work in early 2003.

All commercial vehicles operating in the United States must be properly registered and licensed in the State(s) in which they operate and there remains no federal licensing of commercial vehicles. States are prohibited from imposing economic regulatory requirements on motor carriers operating within their borders. Further to licensing requirements drivers and vehicles engaged in interstate or foreign commerce in the United States must comply with the U.S. Federal Motor Carrier Safety Regulations (FMCSR) contained in 49 CFR Parts 383, 387, and 390-99.  The FMCSR apply to commercial motor vehicles over 10,000 lbs. gross vehicle weight rating. 

Malaysia has recently adopted a more liberal stance in relation to the inland haulage of containers with more operating licenses being issued. Discussions with transport users and service providers suggest that the market for inland container transportation in Malaysia is very competitive, service quality has improved and prices have been reduced. Overseas firms can now operate inland transport services providing they comply with Malaysian regulations (e.g. provide for local equity, appoint local board members etc).  However, local firms continue to dominate the sector.

In Thailand, domestic road transport of both passengers and cargo within Thailand must be provided by a person of Thai nationality or juristic person incorporated under Thai laws.   In practice, this means that the market is restricted to natural persons of Thai nationality and to firms of which the majority of shareholders and the majority of directors are of Thai nationality.  These restrictions apply to cross-border trades as well: only Thai-registered vehicles may carry cargoes within Thailand, and Thai registration can only be effected by Thai nationals.  A limited agreement has been reached with Malaysia for a limited number of vehicles to operate into Thailand if there are carrying transit cargoes of perishable commodities (that is, cargoes exported/imported through Malaysian ports or Singapore but destined for the Thai market).

In addition to nationality requirements, a licensing regime that includes a requirement to show that demand exists for the new services is applied to scheduled passenger and freight services.  No person is allowed to operate a regular scheduled (fixed route) transport service unless he/she has obtained a licence from the registrar.  
In the Philippines, foreign firms may operate a trucking business providing that it is part of a vertically integrated international transport operation. However, trucking business in the Philippines is very competitive, with a large number of small operations. Without need to hire drivers, and with low safety/road worthiness requirements, their overheads are very low. Also equipment costs for these operators are low. There is a large volume of trucks and buses imported second hand, particularly from Japan and Korea, where they no longer meet local technical and environmental requirements. For a new entrant – such as a shipping line or terminal operator - putting new or current specification equipment on the road, capital costs would make it very difficult to compete with single vehicle operators using old or imported used equipment. Given the nature of the environment, few foreign firms operate their own trucking fleets.

Reform in the road transport area has occurred in Japan.   In the past there has been a restriction on change of destination that has limited shipping companies’ flexibility in discharging cargo and forced cargo onto road transport.  Industry interviews noted that there has been liberalisation in this area as well as liberalisation of road carriers in terms of weight and load capabilities from port.  In the Japanese economy road transport is now highly competitive with ostensibly tens of thousands of operators.  However, there remain relatively few dominant operators.  

In Australia’s system of Federation, the majority of the regulatory powers in the road transport sector are maintained by the States and Territories.   In the past this situation led to a number of differentiations in the regulatory regimes applied between neighbouring states such that cross state border trade was affected and operators took advantage of the regulatory disparities to minimise costs.     Australia’s approach to road transport reform involved the establishment of the National Road Transport Commission.   The Commission, its role, governance arrangements and successes are outlined in more detail in Box 1.4.

Box 1.4 Land Transport Reform in Australia

Australia’s system of Federation was made official at the turn of the last century with the documentation of the Australian Constitution.  Given the relatively small nature of the interstate (cross border) transport task at the time, those designing the system left the powers for land transport to the State’s.  

In the case of road transport the arrangements States and Territories could regulate driver and vehicle operations and standards, weights and dimensions. Consequently, what is legal in one State may not be legal in another. This has led to many different rules, confusion, and unnecessary costs for the public and industry.  The second half of the last century saw the inefficiencies of separate regulatory roles manifest themselves in a number of very graphic ways. There were differential road maintenance charges between States, differing standards and a variety of administrative approaches to heavy vehicles and their operation. This led to the situation where truck operators could ‘shop around’ to register their vehicles in the low cost states, or avoid higher road maintenance charges.

In 1991, the National Road Transport Commission was established to introduce nationally consistent policies and laws for road transport.  In short the State and Federal Transport Ministers moved to establish a National Commission of three independent Commissioners to report to a Ministerial Council of Ministers for Road Transport (the Australian Transport Council). The Ministerial Council for Road Transport comprises one Minister from each of nine jurisdictions (the Commonwealth, six States and two Territories). The Council deliberates and votes on recommendations received from NRTC for progressing road transport reform.

The National Road Transport Commission has had considerable success with the delivery of 

· National road rules for the first time in Australia’s history

· National heavy vehicle charging mechanisms and 

· National driver licensing and vehicle registration schemes

In the most recent review of the NRTC it was found that the benefits – economic, environmental and safety related – of the reforms that the Commission has developed and implemented has been estimated at approximately $400 million up until the end of 2003. 

The success of the NRTC has been recognised by the Australian Transport Council who announced last year that the Commission’s mandate would effectively be extended to undertake reform of rail and intermodal regulation and operations.

From a regulatory perspective the research and fieldwork identified a growing trend towards bilateral agreements on cross-border trade in this sector.    For the same reasons as in the aviation sector, bilateral agreements may result in inadequate outcomes in terms of full liberalisation of the sector.    

Rail Transport

1.19.4 WTO Commitments

For the purposes of the WTO, rail transport is described as containing five sub-categories:  

1. Passenger transportation

2. Freight transportation

3. Pushing and towing services

4. Maintenance and repair of rail transport equipment and 

5. Supporting services for rail transport services.

It should be noted that maintenance and repair activities are limited to the transport equipment and not the maintenance and repair of the railway infrastructure, which is covered by the construction items of the Central Product Classification.

‘Supporting services’ are not described in great detail: ‘terminal services, except cargo handling, and other supporting services for railway transport’ whereas similar headings for other modes of transport are much more detailed in the classification.

Currently the level of commitments in rail transport is extremely low with national monopolies being the predominant market structure in the passenger and freight transportation activities. However, the WTO has argued that the other three rail services activities (maintenance, support services, and pushing and towing) are less likely to display a classic monopoly scope and therefore there is greater opportunity for liberalisation in cross-border, commercial presence and presence of natural persons modes of these activities.  

Table 1‑4 summarises the specific commitments of APEC economies to liberalisation in the rail sector under the WTO requirements.

Table 1‑4: Summary of Specific Commitments in the Rail Sector – APEC Economies

Economy
Passenger Transportation
Freight Transportation
Pushing & Towing
Maintenance
Support services
Total

Canada
X
X

X

3

Japan



X

1

Mexico
X




1

New Zealand
X
X
X


3

Philippines
X
X

X

3

Thailand



X
X
2

USA
X
X

X

3

1.19.5 Ownership and Licensing 

Fieldwork and research for this project revealed that there are a number of different ownership and licensing arrangements operating in APEC economies.   The following section provides a brief description of the ownership and regulatory environments that were identified.   

In the Philippines, the government owns the infrastructure, with the exception of the Mass Rapid Transit Line 3 (MRT 3) in Manila. The Light Rail Transit system in Metro Manila (LRT 1 & 2), is government owned but funded by Official Development Assistance.    The Philippines is embarking on more private sector participation in the rail sector.   For the infrastructure itself they aim to develop a “build transfer” option, where the government will maintain ownership of the assets, whilst the rolling stock will be under a “build, own operate” arrangement where private sector participation in ownership is allowable.     However, ownership will still be subject to the constitutional 60:40 split (60% Filipina).

 In all Australian States, common user railway systems have, until recently, been provided by public sector monopoly operators, usually with the support of a legislative monopoly of rail services in its home state. (Rail operations have now been privatised in all States except Queensland Rail, and the monopoly restrictions lifted in all States). 
  

In Canada, railroads were subject to intrusive economic regulation until the mid 1980s, the post-1985 era has been one of substantial deregulation. The National Transportation Act 1987 introduced reforms including access provisions, rate setting, rail network rationalization and dispute resolution.  The Royal Commission on Passenger Transportation 1992 recommended VIA Rail operate on a commercial basis. The CN Commercialization Act 1995 removed restrictions prohibiting foreign ownership of CN shares, although foreign ownership was restricted to 15%. The Canada Transportation Act 1996 focused on the development of short line railways and cost reduction of Class I carriers through rationalization.

With one exception (that foreign railroads must incorporate in Vermont or in an adjacent state in order to own directly or indirectly the stock of a railroad company incorporated in Vermont), there are no restrictions on foreign enterprises owning or operating railroads in the United States. So long as U.S. rail safety standards and regulations are met, any foreign railroad may operate in the United States and any foreign enterprises may own and operate U.S. railroads.  For example, Canadian National Railroad (CN) took over Illinois Central Gulf Railroad (ICG) in the late 1990s and Wisconsin Central Railroad (WC) in October 2001. These mergers allow for seamless rail transportation between the US and Canada.

In Japan, there has been a separation of the ownership of construction and operating companies in the rail sector with this separation expected to continue.   National and/or Regional Governments may participate in a joint-venture method in this sector at either a national or regional governments.

In the field work phase of this project, government representatives from the Ministry of Land, Infrastructure and Transport advised that market entry is open to all organisations that can meet building, maintenance and operational requirements.  All new applications for entry into the rail sector are first evaluated by the Ministry who assess the size of capital (which differs depending on the length of railroad), the number of employees, the management structure and the financial capacity of the applicant.     Our understanding is that, although supply-demand adjustment mechanisms have been curtailed in this area, any application is also judged in terms of the impact on the rail system’s supply.  

1.19.6 Access to Infrastructure 

We note also that few APEC member economies operate an access regime for rail infrastructure. A detailed discussion of the access regimes set up by APEC member economies is found in Section 6.3.7 of this report.

1.19.7 Price Controls

Widespread public criticism of railroad freight rates in late 19th Century America led to the setting up of the Interstate Commerce Commission (ICC), whilst the Hepburn and Mann-Elkins Acts gave the Commission power to set rates. 

Railroad freight rates on agricultural commodities have been controlled in several APEC member economies, including the US. Under the Interstate Commerce Act 1887, US railroads were bound by the ‘long haul-short haul’ provision when setting rates. In effect, the rate on any shipment had to exceed rates on all shipments of shorter distance. Regulatory rules also required railroads proposing a new rate structure to go through an expensive and time consuming hearing process. Further, once a rate was in place, rail carriers had to endure an equally complex hearing process to remove it. 

Regulatory constraints on US railroads were significantly reduced by the Staggers Act 1980. Prior to deregulation, Friedlaender and Spady predicted that following deregulation rail rates on bulk commodities would fall by 18% in the Northeast and 35% in the rest of the country. Post Staggers Act studies generally confirm the predictions. Deregulation has made it possible for railroads to experiment with new rates free of bureaucratic costs and risks.

In 1995, the ICC was replaced by the Surface Transportation Board (STB), with many of the ICC’s regulatory functions being eliminated.
 STB jurisdiction covers all railroads operating in the US, although its primary focus is the Class 1 carriers. We note that under new deregulated regime, the STB does not routinely review contracts between railroads and shippers. The STB’s powers of intervention are limited to situations in which shippers claim that they face discrimination. Further, the onus is on shippers to demonstrate market dominance before maximum rate regulation can be applied. Even where shippers are captive, STB encourages parties to reach a commercial solution without its intervention. . The Association of American Railroads has estimated that approximately 70% of freight traffic moves under freely negotiated contracts.
 Regulatory intervention occurs only for commodities or routes where competition is inadequate and/or where competition appears likely to be weakened by a change in circumstances, such as a merger. 

In Thailand, some of the passenger fares charged by the State Rail of Authority of Thailand are subject to price controls.  However, controls are limited to third class fares, seen as a basic social service element.  Fares for higher classes, and for additional amenities offered to third calls passengers, are now free of controls, as are freight rates.  

BUSINESS PRACTICES

1.20 Approach

Obtaining verifiable information on business practices that act as impediments to trade in transport services is extremely difficult.  

The practices alleged are sometimes illegal, and even when they are not they are frequently felt by the (alleged) exponents of the practice to be shameful or harmful to the company’s reputation.  Few companies are willing to admit to engaging in such practices.   Moreover, Government Ministries may be either ignorant of or unwilling to admit the existence of the practice.   Denials that a practice occurs can not therefore be taken as convincing evidence that it does not in fact exist.

On the other hand, it is not uncommon for industry participants who fail to penetrate a market seek to explain their failure by alleging unfair or improper behaviour on the part of incumbent operators.  Often such allegations are entirely sincere but misguided, based on inaccurate anecdotes, a lack of understanding of the target market or incorrect inferences from partial evidence. 

The truth of such matters can be difficult to ascertain, even in a court of law with the ability to summon evidence and cross-examine involved parties.  In a wide-ranging study such as this, determining where the truth lies in any particular instance is impossible.  

We have therefore not attempted to do this.  Rather, we have reviewed the interviews that we have undertaken with a wide range of industry participants and observers across eleven APEC economies (USA, Canada, Australia, New Zealand, Japan, Korea, Hong Kong SAR, Vietnam, Malaysia, Thailand and the Philippines) and identified the nature of the issues that were raised by them.  Essentially, what we have done is identify perceptions of those business practices that are prevalent in the transport industries that have the effect of acting as non-tariff measures, and the typical contexts in which these practices are seen to occur.  Our research methodology did not include – and the resources of the study did not permit – a detailed and fair examination of whether a particular form of behaviour is in fact prevalent in a particular jurisdiction, and the examples provided in the section below therefore identify only the nature and context of the reported practice.

1.21 Nature of Anti-competitive Business Practices 

The business practices outlined below are not necessarily primarily intended to act as non-tariff measures.  Most commonly, the objective is broader: to inhibit entry into the industry and hence to limit competition, irrespective of whether the competitor is a domestic rival or a foreign firm.  Nevertheless, because domestic firms (or government agencies) have traditionally dominated the provision of transport services in many areas, and the practices tend to focus on inhibiting entry into the market, the impact of the practices on foreign firms is disproportionate.  They therefore have the effect of non-tariff measures, although this may not be their primary purpose.

The practices range from comparatively innocuous and clearly legitimates activities such as lobbying governments for preferential treatment of national participants or other favourable legislative and administrative decisions to clearly criminal activities such as corruption and physical intimidation.

1.21.1 Lobbying Activities

Active lobbying of politicians by domestic transport company interests in order to secure measures that provide effective protection against the entry of overseas firms is reported to be widespread.  While this is not a non-tariff measure in itself, it is a business practice that can and does lead to the implementation of either explicit NTMs (e.g. sectoral subsidies) or implicit barriers (inappropriate technical barriers)
.  

A more indirect form of the same phenomenon is rail and coastal shipping operators lobbying – often using arguments based on potential environmental benefits – for the imposition of restrictions on, or increased taxation of, road operators.  As coastal shipping is usually reserved for nationals, and freight rail often a monopoly, road is often the easiest mode for a foreign transport operator to enter.  Inducing a modal bias against road therefore has the effect of reducing trade in transport services

1.21.2 Exclusive business cultures

The inclusion of this item as a non-tariff measure will undoubtedly be contentious, but we have chosen to include it because it was raised so many times by industry participants.  Unlike the other business practices dealt with above, this is non-specific.  It simply refers to an attitude of preferring to do business with national rather than non-national firms.  

Accusations of xenophobia in business culture are surprisingly common, and directed against a broad range of APEC economies.  Anti-foreigner attitudes can and reportedly do act as a significant non tariff measure.  However, it is extremely difficult to separate a legitimate and understandable preference for doing business with firms which share common business practices and with which one has a longstanding business relationship from discrimination between firms on the basis on nationality.   It is also possible that some instances of perceived xenophobia are in fact cases of the intending entrant failing to adequately understand the values, priorities and norms of the potential customer.

1.21.3 ‘Closed Shop’ union arrangements

In many jurisdictions, transport sector workers are highly unionised, and it is difficult or impossible for a potential entrant to employ non-union labour, or labour belonging to a union other than the union that currently dominates the industry.  Closed shop arrangements may be supported by government regulation or policy, as they are for instance in Vietnam, but they also exist where policy is either neutral or antipathetic to such arrangements.

Closed shop arrangements make it difficult or impossible for a new entrant to secure labour if currently employed workers are opposed to the new entry.  This is common.  Workers are frequently distrustful of new entry into an industry, fearing – often correctly – that increased competition will lead to lower prices and consequent pressure on wages and conditions.  

It has been suggested that such arrangements are particularly prevalent in the rail, maritime and aviation industries, and have been instrumental on a number of occasions to the frustration of potential entry of foreign firms into national markets. 

1.21.4 Market Dominance and/or Cartelisation 

In certain transport sectors, most notably liner shipping services and scheduled international aviation services, cartels are legal – or even, in the latter case, mandated.  In most others they are not.   

Legal or otherwise, cartels with a large market share, or individual companies with a dominant market position, can discourage entry simply by their existence.  Although they may not necessarily engage in any of the specific anti-competitive activities listed elsewhere, their size and prominence advertises their capacity to do so.  This appears to be of particular importance in the case of former State monopolies, including ports and rail operators.

1.21.5 Vertical integration

Vertical integration has been raised as a significant barrier in three main contexts:

· Where a large conglomerate has a transport as well as a production arm, and uses its affiliated transport company for all of its in-house needs. 

Deprivation of the opportunity to bid for such in-house work is understandably frustrating for transport enterprises seeking new business, and the effect can be to inhibit international trade in transport services.  However, from the point of view of the company concerned, it is likely to be seen as simply a legitimate exercise of business judgement and the exploitation of internal synergies.   

· Where control of a ‘bottleneck’ infrastructure facility is used to restrict competition in an upstream or downstream market. 

A commonly cited example that falls into this class is the monopolization of baggage handling or other ancillary services in airports by the airport owner/operator, whether publicly or privately owned.   The control of rail infrastructure by a party that is also active in the provision of above-rail services is also an important instance of this.

· Where control of an area of endeavour in which entry is restricted by regulation or statute is used to build market power in a related market. 

An example encountered during the interview program that falls into this class is commercial involvement of harbour pilotage organisation (pilotage is often for safety reasons a regulated monopoly or oligopoly) in the provision of towage services, and the exercise of the influence of the pilot (persuasive or coercive) in the choice of towage operator.

1.21.6 Denial or limitation of access to key infrastructure

This is similar to the second of the two items mentioned in the previous subsection, except that in this case the owner or operator of the ‘bottleneck’ infrastructure is not active in the upstream or downstream activity.

Issues of access denial by non-integrated facilities were not commonly encountered in either the literature or the field work, and it is much more difficult to see circumstances in which it would be in the interests of the infrastructure owner to block access to a potential customer.  However, two possibilities were raised:

· Where the infrastructure owner is a government instrumentality and the managers of the infrastructure rightly or wrongly believe that the government wishes to use control of the infrastructure to afford a level of protection to national interests.  One specific example of this is the allocation of landing slots or terminal positions at airports

· Where the major user of the infrastructure seeks to induce the infrastructure operator to offer less favourable terms to other users (this has the effect of an NTM if the major user is a national and some or all of the other users are non-nationals).  It has been suggested that this may have occurred at certain port terminals.

1.21.7 Retention of surplus infrastructure


The retention of surplus infrastructure can act as a non-tariff measure if access to the infrastructure could provide a low cost entry for a new competitor.  The retention by an incumbent rail company of control over disused spur lines, sidings and rail terminals was cited as an instance of such behaviour.

1.21.8 Predatory Pricing 

Predatory pricing involves the pricing of a good or service so as to cause losses to a competitor and/or induce the competitor to exit the market for the good or service in question. The difficulty with the concept of predatory pricing is that the act of lowering prices is, on face value, pro-competitive. Firms in transport as in other markets commonly set prices with the intention of diverting to themselves custom which would otherwise flow to their competitors. In so doing, they realise that, if they are successful, the result will be to damage the business of competitors.
  Such strategies are at the heart of a competitive market economy. 

It can be very be very difficult to distinguish between reasonable competitive responses – which are critical to the effective working of the market - and predatory pricing.  Both the intent and the extent of the price-cutting are critical. If the purpose of the price-cutting is the elimination of an actual or potential competitor from the market in question, the price-cutting may be considered predatory. The extent, or depth, of the price cuts is also important.

Predatory pricing by strong incumbent operators is a common complaint across range of transport industries.  However, the allegation appears to occur most commonly in the airline sector.   The sophisticated pricing structures used by airlines make it extremely difficult to make definitive judgements on whether any particular pricing structure or discount arrangements represents, on the one hand, legitimate demand-based price discrimination or an appropriate response to changed market conditions, or, on the other hand, predatory pricing designed to damage an existing competitor or deter a potential entrant.  

Again, predatory pricing becomes a non-tariff measure when the potential entrants are partly or wholly non-nationals, while the incumbent firm is a national.  This is very likely to be the case in the aviation industry, where domestic aviation has historically been reserved for nationals, while bilateral agreements have provided a privileged place for national-flag carriers in international aviation.  

Accusations of predatory pricing were also made in the container shipping industry.  In this case, however, the conditions alleged were different.  In several jurisdictions, recent liberalisation has meant that international shipping lines are now able to carry cargo between two ports in the same economy under certain conditions.  Coastal operators complain that the international lines deliberately use their ability to price for this cargo on a marginal cost basis to drive coastal operators out of the market, and that they will then raise the rates for this service.  If these allegations are well-founded, then what is occurring would generally be regarded as predatory pricing.  However, it does not constitute a NTM: the alleged predators are foreign companies and (relatively) new entrants, and the effect is not to reduce international trade in transport services.

Road-rail competition also frequently leads to allegations of predatory pricing, especially in cases in which a government-owned rail authority prices so as to retain rail’s share of the market in an environment in which the state does not insist on rail making a commercial rate of return. 

1.21.9 Capacity Dumping


This allegation was encountered mainly in the aviation sector.  Essentially, the core claim was that an incumbent operator that had considerable excess capacity (because of events in other markets in which it was involved) used that capacity to deliberately oversupply specific routes targeted by a new, foreign owned entrant.  In the liner shipping industry, there was also some discussion of overtonnaging on specific routes resulting from the redeployment of vessels from other markets, but the discussion stopped short of any allegation that excess capacity was deliberately being use to inhibit entry or inflict commercial damage on new entrants.

1.21.10 Loyalty arrangements

Loyalty agreements – arrangements under which a customer agrees to provide a given percentage (sometimes 100%) of their custom to a particular service provider in exchange for discounted rates or other benefits – have a very long and controversial history in the liner shipping industry.  They are now prohibited by the liner shipping legislation of many countries, and have virtually disappeared from the liner shipping business.

However, the research program encountered at least one instance in which something very like a loyalty agreement was being used to deter competition in port services provision to a liner shipping operator.  The operator concerned has a longstanding relationship with the port service provider, and had previously concentrated all of its activity with the provider.  As the volumes concerned were large, the operator enjoyed favourable negotiated terms and conditions of service.  When the operator declared its intention to transfer a part of its business to another provider, however, the service provider threatened to revoke all discounts and benefits for all cargoes.   Such threats have historically been used in the liner shipping industry to make it difficult for new entrants to gain a foothold in the market, and can have the effect of a NTM if the new entrants are international firms.

1.21.11 Vertical Restraints

Firms providing transport services, no less than firms in other industries, may attempt to enforce ‘vertical restraints’. Vertical restraints are restrictions imposed by supplying firms upon input suppliers and/or distributors or retailers of transport services on matters such as the price at which transport services must be purchased, what other related products a distributor may or may not sell, and/or the geographical market in which the product or service may be sold. The contracts are called vertical restraints because they restrain other firms in a vertical (upstream suppliers or downstream distributors) relationship. The term vertical restraint includes such practices as resale price maintenance, exclusive dealing, tie-ins, third line forcing, territorial restrictions, and customer restrictions.

Third-line forcing is the practice of requiring purchasers of a given product or service to purchase other products or services from the same supplier. The practice is relatively common in the transport sector. For example, an airline or shipping company may only allow access to an island resort for passengers carried on its own services.  Similarly, an airline or cruise shipping operator may attempt to implement rules prohibiting travel agents from selling the products of rival suppliers, while shipping companies may place prohibitions on shipping agents providing services to competing shipping companies. The danger with such practices is that monopolisation of one market may be used as a way of strengthening a market position (possible monopolising) in a related market.

1.21.12 Corruption

Official corruption remains a cause of concern and an important non-tariff measure in a number of APEC economies.  There are three areas in particular that impact on trade in transport services.

Tendering irregularities

The burgeoning interest in private sector infrastructure provision provides a wide range of new opportunities for peculation.  There is widespread agreement that the transparency, clarity and quality of tendering processes has improved greatly in recent years, as experience with private sector infrastructure provision has grown and national governments and international institutions such as ADB and World Bank have promulgated and enforced improved standards.  Nevertheless, there is a widespread view that there is further work to be done in this area in a number of economies, particularly but not exclusively those at an earlier stage of economic development.  

Apart from its obvious intrinsic undesirability, corruption of the tender process was generally considered to lead to a ‘home ground advantage’ for national companies, which are more likely to have the connections and a sophisticated understanding of the degree of influence exerted by particular individuals.

Granting of licences

The risk of corruption exists in any area in which it is necessary to acquire a licence or a permit to enter a field of economic activity, irrespective of the reasonableness of the requirement that the operator hold a licence or the appropriateness of the formal conditions that must be met.   

The risk that non-nationals will be required to offer inducements in order obtain necessary licences or permits however appears to be most commonly a problem when formal information on the conditions of issue for a licence is not available, or is available only in the national language.  Decentralisation of licensing to provincial authorities or branch offices that operate with little central supervision also appears to increase the risk of corruption of this type.

Facilitation Payments

Facilitation payments differ from corruption of the kind noted in the previous subsection in that they are not linked to the issuance of a licence to operate, but rather required as an induced for others to undertake necessary tasks to facility transport activities, such as the border clearance of trucks.  The most common reported requirements for facilitation payments are for the clearance of cargoes through ports.   The extent to which these payments act as a non-tariff measure restricting trade in transport services is somewhat unclear.  

If demands are levied without discrimination on the cargoes carried by all carriers, they are of course extremely undesirable and may act as an NTM to the goods that are being traded, but they are not barriers to the trade in transport services per se.  On the other hand, if they are more commonly applied to goods carried by non-national carriers or to particular carriers, or higher payments are demanded when goods are carried by such a carrier, they place that carrier at a competitive disadvantage and may actually inhibit trade in transport services.  The evidence that we have of such payments is anecdotal, and insufficient information is available to allow us to make a judgement on which of these two circumstances apply.

1.21.13 Violence and intimidation

The most extreme form of criminal business practice to discourage non-national competition in transport services is violence or the threat of violence against the potential new entrant.  Fortunately, such activity appears to be rare.  However, there are reports that there have been incidents of this kind.  The waterfront industries in  several APEC economies was identified out as an area in which there is a history of the use of intimidation to discourage new competition, and where it is not impossible that such activities could occur again.

1.22 Competition Policy

1.22.1 Principles and Relevance

In the sections above we noted that some firms have substantial and market power that can be exploited to raise prices. Other firms may collude to avoid the pressures of competition. In transport as in other markets, many businessmen and firms recognise the gains to be made from the blunting of competition. They may wish to eliminate or curtail the uncertainties, stemming from competition, which make investment, production and marketing decisions more difficult. Competition may be blunted by merging with or otherwise gaining control of rival firms, by anti-competitive agreements, by third-line forcing, by predatory pricing, and by ‘closed’ supply arrangements.  

These anti-competitive arrangements or conditions act as NTMs because potential competitors are often non-national firms.  But from a policy perspective the appropriate response may not be specific actions to remove obstacles to foreign firms, but rather more general restructuring of the competitive environment to encourage competition from both domestic and foreign firms without discrimination.

To the economist, competition - actual or potential - is essential if markets are to operate efficiently. Competition, in the form of rivalry between buyers and sellers, generates substantial public benefits. As Australia’s National Competition Council has noted, competition forces businesses to improve quality and/or lower prices. It also forces them to adapt quickly to new technologies and consumer demands. At a broader level, competition ensures that resources are allocated in the optimal manner for society as a whole. Competition underpins the ability of economies to sustain higher growth, enabling higher employment and improved social outcomes.

Competition policy (sometimes referred to as anti-trust policy) attempts to eliminate the deleterious effect of such anti-competitive business practices by making it illegal for managers to engage in activities that foster monopoly power. The phrase anti-competitive business practice is taken to include a wide variety of behaviour, including mergers and acquisition (where such actions have the effect of substantially reducing competition), anti-competitive agreements, misuse of market power, collusion, price-fixing agreements and other collusive practices. Insofar as the rulings of competition authorities impact on domestic and/or international transport operators, such rulings may influence domestic and/or international trade flows 

Competition policy may take the form of national anti-trust legislation applying across a wide range of industries, including transportation. Alternatively, anti-trust legislation may be of an industry specific type, outlawing a range of unfair business practices in a particular mode or modes of transport.

Adequate competition legislation – and a commitment to enforcement of that legislation – is a vital element in ensuring that the transport sector remains contestable. Without adequate competition legislation, entry of new firms into various markets may be made much more difficult – for international as well as domestic entrants. The lack of a strong pro-competitive framework can therefore form a serious barrier to free trade in transport services, and constitute an important non-tariff measure.

The nature of competition policy differs between APEC member countries. Section 6.3.2 outlines the basic elements of the competition policy regimes of individual APEC economies. It then discusses APEC member countries stance towards specific anti-competitive business practices, notably mergers, acquisitions and market dominance, third line forcing, predatory pricing, closed supply arrangements, and access to essential facilities, before concluding with a brief comment on the specific treatment of two market sectors: liner shipping and international aviation

1.22.2 Competition Policy and National Competition Legislation    

Australia

Australia’s competition policy regime is laid down in the Trade Practices Act 1974. The Act, which is administered by the Australian Competition and Consumer Commission (ACCC), makes illegal various types of conduct that limit competition, such as price- fixing agreements and misuse of market power. The Act applies to all sectors of the economy, except where industry-specific legislation and regulations exist (e.g. Part X of the Trade Practices Act 1974 gives shipping conferences limited exemption from other sections of the act).

Brunei (Negara Brunei Darussalem)

There is no specific competition policy legislation in Brunei. However, the economy is open and market-oriented and efforts are being made to increase competition, in accordance with the domestic situation and WTO commitments.

Canada

Canada’s Competition Act is designed to promote competition and efficiency in the marketplace. It combines criminal and civil law provisions into a law that applies to all sectors of the economy, except where industry-specific legislation and/or regulations apply (e.g. the Shipping Conferences Exemption Act 1987). Criminal offences include ‘bid-rigging’, price fixing, discriminatory pricing, misleading advertising, predatory pricing and price maintenance.
 Prosecution may result in fines, imprisonment, interim prohibitions and injunctions, or any combinations of these penalties. Reviewable civil matters include: abuse of a dominant position in the marketplace, refusal to deal, exclusive dealing, tied selling and market restrictions.  

The Competition Bureau is the agency responsible for administration and enforcement of the Competition Act. More specifically, The Bureau is responsible for assessing whether anti-competitive activity may result in a substantial lessening of competition. Where such determinations are contested, the Competition Tribunal may be asked to decide on the matter.

Chile

Chile’s Competition Law (Decree No. 211 of 1973 of the Ministry of Economy, Development and Reconstruction
) establishes rules for the defence of competition. The law defines practices that are considered to be anti-competitive. Anti-competitive practices that have been subject to investigation include monopolisation, mergers, vertical and horizontal integration, barriers to entry, price discrimination, and abuse of a dominant position. The National Economic Prosecutor’s Office and Anti-trust (Resolutory) Commission is empowered to prevent and resolve anti-competitive market conduct. The Chilean Government has argued that ‘there is no one activity in Chile which is exempted from the laws of competition or anti-trust, or any kinds of regulations at all.’
 

People’s Republic of China (PRC)

The Law for Countering Unfair Competition 1980 is the major law designed to protect competition in the PRC. Certain other laws – notably the Foreign Trade Law of PRC, Price Law of PRC, and the Regulation of PRC concerning Anti-Dumping – contain specific provisions aimed at promoting competition. The PRC is currently drafting an Anti-Monopoly Law.

Central government agencies administering competition law include the State Administration of Industry and Commerce (SAIC), Ministry of Foreign Trade and Economic Co-operation (MOFTEC), State Economic and Trade Commission (SETC) and the State Development and Planning Commission (SDPC). 

Chinese Taipei

The Fair Trade Law is the principal law governing the protection of competition in Chinese Taipei. The law contains general prohibitions against anti-competitive behaviour, prohibits price fixing, outlaws market-sharing agreements and prohibits predatory pricing. The Fair Trading Commission (1992) administers the Fair Trade Law and oversees competition policy. 

Hong Kong, China

Hong Kong, China does not have a comprehensive general competition law but adopts a sector-specific approach to encourage competition and regulate anti-competitive behaviour. For example, both the Telecommunications Ordinance and the Broadcasting Ordinance have legislative provisions that prohibit anti-competitive behaviour.
 The WTO has noted that while the Secretary of Economic Development and Labour is responsible for developing overall competition policy and ensuring that it is applied consistently across all government bureaux and departments, the actual implementation of the policy rests with the relevant policy bureaux and their executive departments.
 The WTO notes that different regulators may interpret competition provisions differently and possibly inconsistently. The WTO’s recent Trade Policy Review of Hong Kong concludes ‘it is unclear whether the existing enforcement measures available to the various agencies responsible for competition policy are sufficient to constitute an effective deterrent to ani-competitive practices in Hong Kong, China…an independent competition body/agency/authority might well better promote and enforce competition.’

Indonesia     

Law No. 5/1999 on the Prohibition of Monopolistic Practices and Unfair Business Competition contains provisions on prohibited contracts and activities, dominant positions, and establishes a Commission on Business Competition Supervision. The Law became effective in March 2000.

Japan

In 1947, in response to pressure by the occupying powers to eliminate restrictive practices and foster more open and competitive market structures, the Diet passed the Anti-Monopoly Law. However, it has been argued that ‘Neither the Japanese bureaucrats nor the government were committed to the spirit of the law’ with the result that ‘…it was honoured mainly in the breach.’
  Not only did a 1953 amendment allow for cartels within depressed industries as well as those undergoing structural transformation, but cartelisation was also favoured in case of ‘excessive competition’. However, in 1974, for the first time in Japanese history, companies were prosecuted for violating anti-trust law, while a 1977 revision of the law empowered the Fair Trade Commission to counter monopolistic tendencies by splitting or divesting large companies of their assets.

Korea

The Monopoly Regulation and Fair Trade Act regulates collective action and unfair trade practices. The Act prohibits horizontal agreements and vertical restraints, declares monopolisation and dominant firm behaviour to be subject to review by the competition authorities, and requires firms involved in mergers or acquisitions to notify the competition authorities. The Fair Trade Commission, an independent central administrative agency, oversees competition policy in Korea.

Malaysia

Malaysia does not have a competition act. Nor is there any governing body overseeing or administering competition rules or regulations, including the monitoring of abuses within the market or restrictive business practices. However, a number of laws regulating certain activities or enterprises have clauses protecting consumer interests. Under these laws a consumer or trader may seek redress through the appropriate Ministry or public agency or the Civil Courts. These laws include the Companies Act 1965, Control of Supplies Act 1961, Trade Descriptions Act 1972, Food Act 1983, and the Direct Sales Act 1993.

Mexico

Mexico’s Political Constitution prohibits monopolies. The prohibition is reinforced by the Federal Law of Economic Competition 1993, aimed at encouraging competition by means of the prevention or elimination of monopolies, monopolistic practices, and other restrictions that hinder the efficient operation of markets for goods and services.

New Zealand

The Commerce Act 1986 aims to promote competition in New Zealand markets. The Act prohibits a range of anti-competitive practices:

· Section 27 prohibits contracts, arrangements or understandings substantially lessening competition

· Section 29 prohibits contracts, arrangements or understandings containing exclusionary provisions

· Section 30 prohibits price fixing

· Section 36 prohibits a person that has a substantial degree of market power from taking advantage of that power for exclusionary purposes

· Sections 37 and 38 prohibit suppliers fixing the prices at which goods may be sold to other businesses.

Papua New Guinea

Papua New Guinea does not have any anti-trust laws or regulations forbidding monopolistic practices.

Peru

Legislative Decree No. 701 restricts all acts or behaviour that constitutes an abuse of a dominant position within a market. The National Institute for the Defence of Competition and Protection of Intellectual Property (INDECOPI), set up in 1992
, promotes Peru’s market economy by encouraging competition and upholding intellectual property rights. A Tribunal hears all appeals of cases decided in the first instance by INDECOPI’s commissions and officers. 

The Philippines

The Philippines Constitution of 1987 prohibits anti-competitive practices, combinations in restraint of trade and unfair competition. Industry specific laws or executive orders strengthen the competition policy framework. For example, Executive Order No 185 (1994) fosters competition in coastal shipping by liberalising rules relating to the entry of new operators to established routes.

Russia

The Russian Federation Government’s policy of encouraging competition and preventing, limiting and suppressing monopolistic activity and unfair competition, finds concrete expression in the Law ‘On competition and limitation of monopolistic activity in commodity markets’ (1991). The Law ‘On natural monopolies’ (1995) regulates and controls the activities of natural monopolies in the fields of communication and transport.

Singapore

Singapore does not have any anti-trust laws. However, the Government of Singapore subscribes to the philosophy that competition, both international and domestic, is desirable for the health of the economy. Singapore regards the world as its market, and international competition as the ‘invisible hand’ which disciplines the domestic economy.

Thailand

Significant changes were made to the general competition legislation of Thailand in 1999. Section 87 of the amended Thai Constitution states that ‘the Government must support an economic system based on the free market: it has to ensure fair competition, provide consumer protection and combat monopoly practices’. The old Price Fixing and anti-Monopoly Act was judged to be incapable of providing proper protection for customers and small businesses from monopoly and restrictive business practices, especially with the privatisation process presently being undertaken.

This view has led to the introduction of new and more proactive legislation, with the Act on Prescription of Prices of Goods and AntiMonopoly 1979, which had limited application, being replaced by new general competition legislation:

In 1999, Thailand enacted the Prices of Goods and Services Act B.E. 2542 (1999) and the Trade Competition Act B.E. 2542 (1999) with a view to ensuring free and fair competition in trade in goods and services.
  

Section 27 of the Business Competition Act deals with forms of anti-competitive conduct that are prohibited under the Act. The section states that a business operator is prohibited from entering into an agreement with another business operator with a view to conducting an act which creates monopoly, reduces competition or restricts competition in the market for any goods or services in any of 10 defined ways.

United States

The anti-trust laws of the United States apply to virtually all industries, including manufacturing, transportation, distribution and marketing. The major anti-trust laws include the Sherman Act, Clayton Act and the Federal Trade Commission Act. U.S. anti-trust laws are enforced jointly by the Federal Trade Commission (FTC) and the U.S. Department of Justice, Anti-trust Division (Anti-trust Division).

Vietnam

Vietnam does not have a specific competition law, although a number of laws and sub-laws have pro-competition clauses. For example, Article 8 of the Commercial Law 1997 prohibits: speculation that disrupts markets; selling at dumping prices; infringing upon the trade mark rights and other rights of industrial property; and other acts of illegal competition. Similarly, the Civil Code 1995 has provisions supporting intellectual property rights.
1.22.3 Mergers, acquisitions and market dominance

Mergers and acquisitions occur because the price the buyer is prepared to pay for the assets exceeds the opportunity cost of the sale to the seller. The gains for the buyer may arise from two sources: an increase in efficiency or an increase in monopoly power. An increase in efficiency usually arises where a buyer identifies assets that the market has previously undervalued or takes advantage of synergies that can be more fully realised within the merged entity. An increase in monopoly power generally stems from an increase in concentration in a particular market that may in turn lead to higher levels of monopoly power.

Mergers and acquisitions may benefit an economy if they lead to greater efficiency that, in turn, gives rise to greater competition and lower prices to consumers. On the other hand, mergers and acquisitions may increase the degree of monopoly power possessed by a firm, enabling it to charge higher prices than would be possible in a more competitive market. In an ideal world, anti-trust policy would take account of these dual motives. Putting the issue crudely, the competition watchdog should allow mergers that are motivated by economic efficiency and disallow mergers designed to increase monopoly power. However, both motivations may underlie real-life mergers, leaving the regulator with an unenviable task. 

The policy stance towards mergers, acquisitions and market dominance differs substantially between APEC member economies.

Australia

Part IV (Section 50) of the Trade Practices Act prohibits acquisitions that would result in a substantial lessening of competition. This requires a detailed analysis of the relevant market to determine the likely competitive outcome of a merger. If that outcome is likely to be a reduction of competition that is ‘real’ or ‘of substance’ then the merger will be in breach of s.50.

Canada

Under Part IX of the Competition Act, companies are obliged to notify the Commissioner of Competition of a proposed merger when the parties have total assets in Canada or gross annual revenue from sales in Canada of over $400 million and where the value of the assets to be acquired or gross revenues generated by those assets exceed $35 million. In such cases the Competition Tribunal is required to assess the effects of the merger. If the Tribunal finds that a merger prevents or lessens, or is likely to prevent or lessen, competition substantially, the Tribunal has the power to prevent the merger and/or order the companies to divest certain assets. 

The Canadian domestic airline industry illustrates some of the problems that may arise in a substantially deregulated industry subject to rationalisation. The National Transportation Act 1988 removed most domestic economic regulation (entry, pricing controls, as well as licence restrictions on frequencies, routes and types of aircraft) in Southern Canada, whilst retaining it in Northern Canada and in international air services. The subsequent acquisition of Canadian Airlines International by Air Canada (1999) created doubts concerning the ability of the domestic airline industry to give Canadian consumers high-quality service at reasonable prices. Legislation that took effect in July 2000 sought to address some of these concerns:

· Amendments to the Canadian Transportation Act gave the Canadian Transportation Agency increased powers to monitor prices on monopoly routes and to oversee terms and conditions of carriage;

· Amendments to the Competition Act gave the Competition Bureau additional powers to address airline-specific anti-competitive acts and to ensure potential entrants have access to essential facilities (notably, landing slots and terminal access).

Since the demise of Canadian Airlines International, several smaller carriers have attempted to enter the market. WestJet, Western Canada’s discount carrier, which began operations in 1996, has recently extended its services to Eastern Canada. Canjet, which commenced services in Eastern Canada in 2000, was taken over by Canada 3000 in 2001. Whilst these carriers offer real options for passengers, they have not significantly affected Air Canada’s position as the dominant domestic carrier.  Air Canada estimates suggest that in 2001 the carrier had a 90% share in travel agency sales, and a 74% share of domestic seat capacity.

The Competition Bureau has received several complaints about predatory pricing by Air Canada. On 5 March 2001, the Competition Bureau applied to the Competition Tribunal for an order prohibiting Air Canada from engaging in anti-competitive practices directed against low cost carriers WestJet and Canjet. The application was made under the abuse of dominance provisions (section 79) of the Competition Act. The Bureau sought an order prohibiting Air Canada from operating flights on routes in Eastern Canada at fares below its avoidable costs.

Japan

Under the Act Concerning Prohibition of Private Monopoly and Maintenance of Fair Trade (AMA), all mergers must be notified to the Fair Trade Commission, which has the power to prevent anti-competitive mergers and acquisitions. However, there are numerous exemptions from the provisions of competition law in the transport sector:

Act
Sector
Nature of Exemption

Land Transport Enterprise Coordination Law
Land Transport
Transportation cartel

Road Transportation Law
Road Transportation
Transportation cartels

Maritime Transportation Law
Maritime Transportation
Shipping Conferences

Aeronautics Law
Aviation
Aviation cartels

Coastal Shipping Association Law
Coastal Shipping
Coastal shipping cartels, Joint shipping businesses

Export and Import Trading Law
Export and Import
Export cartels

Table 1‑5 Japan’s Transport Sector: Exemptions from the Provisions of Competition Law

United States

The Clayton Act (1914) made it illegal to acquire one or more other firms if such an acquisition leads to a lessening of competition. The Celler-Kefauver Act (1950) strengthened Section 7 of the Clayton Act by making it more difficult for firms to engage in mergers and acquisitions without violating the law.

The Hart-Scott-Rodino Act 1976 requires that firms above a minimum size inform the government prior to a merger. Such firms are required to provide specified information concerning the relationship between the products and/or services of the two companies.

Both the Federal Trade Commission (FTC) and the Department of Justice’s Anti-trust Division have jurisdiction over mergers.
 

New Merger Guidelines, written in 1982, amended in 1984, and revised in 1992 and 1997, are based on the Herfindahl-Hirshmann Index (HHI) (the sum of the squared shares of the market for every firm in a particular market multiplied by 10,000). Under the Merger Guidelines, a merger can be challenged if (a) the HHI in an industry is greater than 1,800, or would be after the proposed merger, or (b) the HHI is between 1,000 and 1,800, in which case the merger is to be carefully examined.

McAfee notes that when either the FTC or the DOJ considers that a merger raises a serious competitive problem, they can request an injunction stopping the merger until a trial can be held. 

Mergers in the rail industry are subject to industry-specific rules. In 1995, supervision of the rail industry was entrusted to the Surface Transportation Board (STB).
  The STB has powers to approve or decline mergers in the rail industry, as well as the right to impose conditions on the merger to promote competition, where this in the public interest. Mergers between competing railroads are assessed to determine whether the potential gains in terms of cost savings outweigh the loss in competitive stimulus to efficiency. The STB recognises that competition may be preserved even where mergers are allowed. For example, the STB may approve a merger subject to the condition that competing lines be given access rights to a particular section of track or may make its approval conditional upon the divestment of sections of line.

1.22.4 Anti-Competitive Agreements 

Anti-competitive agreements take a variety of forms: limitations on production or supply; market sharing; price fixing; and exclusionary agreements (agreements between firms to withhold supply from other firms). The policy stance towards anti-competitive agreements differs between APEC member economies.

Many APEC member economies exempt certain transport markets from the anti-competitive agreement clauses in their competition policy legislation. In particular, liner shipping and international aviation are treated differently from other industries.  

1.22.5 Third-line forcing
The policy stance towards third line forcing varies considerably between APEC member economies.

In some APEC member economies third line forcing is outlawed. Section 47(6) of Australia’s Trade Practices Act 1974 makes third line forcing a per se breach of the Act. However, third line forcing may be authorised by the ACCC on public interest grounds.
  Thailand’s Act on Prescription of prices of Goods and Anti-Monopoly 1979 absolutely prohibits third line forcing.

In other APEC member economies, third line forcing is prohibited when it unduly impedes competition. For example, Canada’s Competition Act 1985 regards third line forcing as a form of tied selling. Under Section 77(2) a substantial lessening of competition test is applied to third line forcing. Similarly, Section 19 of Japan’s Act Concerning Prohibition of Private Monopoly and Maintenance of Free Trade leaves it to Japan’s Fair Trade Commission to determine on a case-by-case basis whether the practice impedes fair competition.

Alternatively, third line forcing may be covered by the general provision of competition policy. For example, Article 10 (III) of Mexico’s Federal Law of Economic Competition 1993 refers not to third line forcing but to a broader category of practices requiring purchasers of one product or service to purchase other products or services. The practice is subject to review by the competition authorities and may be prohibited by administrative action if seen to be unreasonable. Similarly, Chinese Taipei’s Fair Trade Law prohibits a wide range of vertical restraints, including third line forcing.

The competition policies of certain APEC member economies have no provisions relating to third line forcing, nor is third line forcing outlawed by the general provisions of competition policy. For example, Korea’s Monopoly Regulation and Fair Trade Act has no provisions relating to third line forcing.
1.22.6 Predatory Pricing

The policy stance towards predatory pricing varies considerably between APEC member economies.

In some APEC member economies predatory pricing is outlawed. Predatory pricing is illegal under Canada’s Competition Act. Section 50(1)(b) prohibits the selling of products or services in one region of Canada at prices lower than in other regions for the purpose and having the effect of lessening competition substantially or eliminating a competitor. Section 50(1)(c) prohibits the selling of products or services at prices unreasonably low for the same purpose and to the same effect. 

The People’s Republic of China Law of the PRC for Countering Unfair Competition (LCUC) makes it an offence for a businessman to sell his goods at a price below cost so as to exclude his competitors. Similarly, Korea’s Monopoly Regulation and Fair Trade Act contains a provision aimed at prohibiting unjustifiable discounting
, and Taiwan’s Fair Trade Law prohibits predatory pricing.

In the US a two-part test is used to determine whether a firm has engaged in predatory pricing.
  First, are prices set below the cost of production? The relevant cost is marginal cost, because under competitive conditions firms will not price below marginal cost. Where marginal cost is not observable, average variable cost may be used.
 The second part of the predation test is to determine whether the firm could reasonably expect to recoup the losses incurred in seeking to drive a competitor out of business. 

Whilst the competition policy regimes of certain other APEC member economies do not contain specific provisions relating to predatory pricing, they nevertheless contain general provisions that serve the same purpose. Australia’s Trade Practices Act 1974 lacks specific provisions outlawing predatory pricing, but the general provision prohibiting the misuse of market power [s.46] is generally construed to cover predatory pricing. Similarly, while Mexico’s Federal Law on Economic Competition 1993 does not explicitly prohibit predatory pricing, its regulations establish predatory pricing as a monopolistic practice. As such, predatory pricing is subject to review by the competition authorities and may be prohibited where it is deemed to be unreasonable.

The competition policies of other APEC member economies have no provisions relating to predatory pricing, nor is predatory pricing outlawed by the general provisions of competition policy. For example, Japan’s Act Concerning Prohibition of Private Monopoly and Maintenance of Free Trade contains no provisions relating to predatory pricing. Similarly, Thailand’s Act on Prescription of Price of Goods and Anti-Monopoly 1979 has no provisions relating to predatory pricing.

Finally, while some APEC member economies do not have an explicit competition law, they may nevertheless have a number of laws containing specific prohibitions. For example, Article 8 of Vietnam’s Commercial Law 1997 prohibits selling at dumping prices. In Malaysia, whilst the government does not actively control pricing in the aviation sector, it is prepared to step in when it receives a complaint from an operator about another operator's pricing actions (e.g. dumping). In such case it will enter into discussion with the alleged offending party, and can terminate its agreement, although this is only contemplated and has not happened to date.

1.22.7 Access to Essential Facilities

The need for access regulation arises in some markets because effective competition will not develop unless actual or potential competitors can gain access to infrastructure services having natural monopoly characteristics.
 The second reading speech accompanying Australia’s Competition Policy Reform Bill 1995 focuses on the essential issue:

The notion underlying the regime is that access to certain facilities with natural monopoly characteristics, such as electricity grids or gas pipelines, is needed to encourage competition in related markets, such as electricity generation or gas production (second reading speech p. 7).

Three broad approaches can be used to establish and regulate access to infrastructure services. First, the courts can establish a right of access based on the provisions of general competition legislation. Second, regulatory agencies can establish access rights, as well as the terms and conditions of such access. These regulatory agencies may be industry-specific or general economy-wide competition agencies. Third, ministers can direct that access be granted. 

Australia

The national access regime is contained in Part IIIA of the Trade Practices Act 1974, as amended by the Competition Policy Reform Act 1995. Part IIIA sets out the conditions under which businesses or individuals may gain access to the services of ‘essential facilities’ of national significance. The infrastructure facilities covered by Part IIIA are those considered essential to the operation of upstream or downstream businesses and for which competition is likely to be absent.

Under the national access regime, businesses have a legal right to seek access to the services provided by certain monopolistic infrastructure owned by other businesses, the purpose being to facilitate competition in upstream or downstream markets. The regime also seeks to ensure that potential users of such infrastructure are offered reasonable ‘terms and conditions’ of access, including a ‘fair’ charge for access. 

The national access regime exists alongside industry specific access regimes covering, among others, telecommunications, electricity, gas, and airports. The national access regime was not intended to replace commercial access negotiations. The expectation is that a business seeking access to the services provided by the ‘essential facility’ will negotiate directly with the owner or controller of that facility. The regulatory regime comes into operation if and only if the owner of the facility refuses to allow access or if the parties cannot agree on the terms and conditions of access.

The Part IIIA access regime provides three mechanisms to assist businesses to gain access to the services of an essential facility:

· Declaration (and arbitration): under this approach, a business which wants to gain access to the services provided by certain infrastructure applies to have the service ‘declared’:
 

· State and Territory access regimes: where an ‘effective’ State or Territory access regime already exists, a business seeking access must use that regime; and

· Undertakings: infrastructure operators may give an undertaking to the Australian Competition and Consumer Commission (ACCC) setting out the terms and conditions on which they will provide access to the services provided by their facilities.
Canada

Canada requires federal railroads – but not provincial short-haul lines – to allow access to track and other facilities. This can either be through voluntary (commercial) unregulated agreement or, if no voluntary agreement can be reached, through running rights approved and imposed by the Canadian Transportation Agency (CTA) acting in the public interest or by the Governor in Council. CTA may determine rates and conditions of service where the parties fail to reach a commercial agreement.
New Zealand

The access regime forms part of New Zealand’s ‘light-handed’ regulation of utilities.
  New Zealand’s regulatory regime has four main components:

· Separation of natural monopoly elements from the (actually or potentially) contestable elements of an industry, at least by accounting ‘ring fencing’ for information disclosure purposes;

· Reliance on general competition law, especially s.36 of the Commerce Act 1986 under which dominant firms must not seek to deter or eliminate actual or potential competitors;

· Industry-specific regulation requiring the disclosure of defined financial information, designed to make transparent the operation of companies possessing market power; and

·  Threat of further regulation, such as the introduction of price control, if market dominance is abused.
 
This regime applies to utilities, broadly defined as businesses delivering a good or service to customers through a network that has natural monopoly characteristics.

Access regulation under general competition legislation is based on s.36 of the Commerce Act 1986.
  Section 36, applying to the owners of natural monopoly facilities, forbids the use of a dominant position for the purpose of:

· Restricting the entry of any person into that or any other market; or

· Preventing or deterring any person from engaging in competitive conduct in that or any other market; or

· Eliminating any person from that or any other market.

The courts have made it clear that any firm refusing to provide access under conditions that would enable an equally efficient firm to compete is in breach of s.36. 

United States

In the case of the United States, access is decided in two main ways — through the courts or by means of industry-specific regulation. The legal basis for mandated access in the US began with Sections 1 and 2 of the Sherman Act 1890, the earliest federal legislation regulating anti-competitive behaviour by firms and individuals. The development of access regulation has also been influenced by the Fifth Amendment, which refers in part to the property rights of private individuals. 

Through the US Constitution and the Sherman Act, US courts have developed what is generally referred to as the 'bottleneck' or 'essential facilities doctrine’ (EFD).

MCI Communications Corp. v. American Telephone and Telegraph Co (1983) was the first case to definitively apply the essential facilities doctrine to single-firm conduct under Section 2 of the Sherman Act.
  MCI’s claim for access to essential facilities owned by AT&T arose from a dispute over interconnection. The court determined that a plaintiff seeking to gain access to essential facilities must show:

· that a dominant firm controls the essential facility

· that the competitor(s) is unable (‘practically or reasonably’) to duplicate the essential facility

· that the dominant firm has denied the use of the facility to the competitor

· that it is feasible for the dominant firm to share the facility.

In the case of Alaska Airlines Inc. v. United Airlines Inc., the central issue access to a computerised reservation system (CRS). The plaintiffs complained that United Airlines denied them reasonable access to CRS services. The court rejected the claim, holding that in order to prevail in a Section 2 essential facilities argument the plaintiff had to show that the defendant’s monopoly control of the upstream market (airline reservations) had the power to eliminate competition in the downstream market (airline transportation). Behr has noted that the Alaska Airlines case added a new dimension to Section 2 essential facilities claims, namely the requirement that the monopolist have the ability to eliminate competition in a downstream market by its control of an essential facility in the upstream market.

US doctrine and practice relating to essential facilities has thus evolved from a Section 1 doctrine with limited application, to a Section 2 doctrine that plaintiffs are continually ( and sometimes successfully ( seeking to expand
Access issues may also be determined by means of industry-specific legislation. Many United States infrastructure facilities, including those relating to telecommunications, gas, railways and electricity, are privately owned but subject to government regulation. During the 1990s, governments initiated a range of reforms aimed at improving the performance of these industries, including the introduction of competition into the contestable segments of each industry by means of access regulation.

Potential competitors may use either of two mechanisms to gain access to the services provided by US railroads. Railroads are subject to common carrier obligations laid down in 49 U.S.C 11101. These require track owners to provide access to train operators serving destinations other than those served by the track operator itself. Under 49 U.S.C 10742, the track owner must accept traffic from an origin carrier willing to pay a rate that covers the cost of access.
 

Alternatively, under the ‘competitive access’ provisions of 49 U.S.C 10705, a train operator can ‘obtain the prescription of a new route from an origin that is served by a bottleneck carrier, if it shows that the carrier has used its market power in an inappropriate way’.

1.23 The Practical Impact of Competition Policy

A number of factors impact on enterprises when they are making decisions to enter, leave, expand or contract their share in a market.   One of these factors is the competition policy provisions and arena with which the enterprise is faced.  In isolation, it is difficult to compare the impact of different competition policies on investment decisions and business success.   The case study contained in :  discusses two airlines, Air Canada and Qantas.  It provides a real life example of how seemingly rational financial decisions can be affected by competition policy considerations and the outcomes can be quite marked.  

Box 1.5 Air Canada and Qantas: : A Tale of Two Airlines

Air Canada and Qantas appear to have much in common. Each has a dominant position in its domestic aviation market and a ‘guaranteed share’ of international airline services to and from its home country as a result of bilateral aviation agreements. Yet on 2 April 2003, Air Canada – the world’s number 11 carrier - filed for creditor protection under Canada’s Companies Creditors Arrangement Act, designed to give insolvent companies time to devise a business plan acceptable to its stakeholders. As of 31 December 2002, Air Canada had lost about Canadian $1.7 billion since 1999, its last profitable year. The carrier’s losses in the fourth quarter of 2002 averaged $2.6 million a day, with cash-on-hand shrinking by 48%, to $558 million (enough to cover 21 days operating expenses), over the course of 2002. Air Canada has been estimated to owe about Canadian $12.9 billion in long-term debt and leases. In contrast, Qantas made a profit of $380 million last fiscal year, $316 million in the six months ending 31 December 2002, and appears to have ridden through the recent turmoil in aviation markets remarkably successfully.

Peter Shawn Taylor has argued that ‘the parallel histories of Qantas and Air Canada read like a scientific experiment in bad decision-making. Air Canada would likely be profitable if it had made the same choice as Qantas’ (Air Canada’s Choice, National Post, 6 April 2003)
Air Canada enjoyed four reasonably good years in the mid 1990s, a profitable period for the industry as a whole. However, by the late 1990s – prior to 9/11 - rising fuel and labour costs coupled with the emergence of industry-wide overcapacity led to a sharp deterioration in financial performance.  

In 1999, Canadian Airlines Corporation, Air Canada’s major competitor faced imminent insolvency. Significantly, Ottawa refused to relax foreign ownership rules, thus preventing new entrants from overseas competing for Canadian Airlines’ assets and/or commencing domestic airline services. Whilst Air Canada’s acquisition of Canadian Airlines (2000) held out the promise of improved profitability, primarily as a result of an enhanced share of the domestic market, the actual outcome has proved disastrous. To begin with, the takeover raised competition policy concerns. As the Competition Bureau noted, a merged Air Canada and Canadian would account for close to 90% of domestic passenger revenues and over 80% of domestic passengers carried. The government insisted Air Canada surrender airport facilities and give up landing slots, agree to conditions relating to the transfer surplus aircraft and give competing airlines access to Aeroplan, Air Canada’s frequent flyer plan. Ottawa also forbade the carrier from laying-off staff until 2004.  Further, the Competition Act was amended to include, inter alia, cease and desist powers in case of predatory behaviour. 

Arguably, the acquisition of Canadian Airlines hindered Air Canada’s adjustment to the post 9/11 world.  Air Canada is a full service airline characterised by a rigid cost structure and low productivity, attempting to compete against discount airlines, such as WestJet, that have markedly lower cost structures. Air Canada’s attempts to compete using low-fare brands, notably Tango (long-haul) and Zip (short-haul), appear to have further diluted demand for Air Canada’s core services. Air Canada’s business model is unsustainable and needs a fundamental overhaul 

The collapse of Ansett in September 2001, just as the global airline industry was being thrown into chaos, seemingly entrenched Qantas’ dominance. Whilst Australia’s domestic airline industry was deregulated in 1991, leading to the entry of Compass and, later, Impulse and Virgin Blue, Ansett had remained a major player throughout the 1990s. With the demise of Ansett, Qantas was gifted a 90% share of the domestic airline market. The expansion of Virgin Blue reduced Qantas’ market share to approximately 70% by early 2003. 

There appear to be two major differences between the Australian and Canadian experience.  First, the Australian government’s June 1999 decision to allow a 100% foreign-owned carrier to compete in the domestic aviation sector allowed the low-cost carrier Virgin Blue to commence operations prior to Ansett’s demise. Following the collapse of Ansett, Virgin Blue was able to expand to fill the void in the market, offering a no-frills alternative to Qantas and gradually making inroads into Qantas’ share of the domestic market.  Second, when faced with the opportunity to takeover its competitor, Qantas – unlike Air Canada – declined the offer. With Ansett grounded, Qantas was able to ride out the decline in international air travel by switching surplus capacity to the domestic market.  We note also that Qantas’ management have proved much more adept than Air Canada’s in coming to terms with post 9/11 changes in aviation markets.

SUMMARY OF NON-TARIFF MEASURES

1.24 Ownership Restrictions


1.24.1 Nationality of ownership

Evaluation

Restrictions on the nationality of ownership remain a significant NTM in a range of sectors. Restrictions are particularly relevant where the transport service provider serves a wholly or predominantly a domestic market.  For domestic services this applies across all modes.    It is particularly prevalent in passenger transport services but also affects land transport freight services.   Domestic shipping services and internal aviation services are still reserved for nationals or companies with majority national ownership in most jurisdictions although there has been some liberalisation in a few economies.  

Nationality of ownership in international transport services is very largely confined to the aviation sector where nationality restrictions are imposed through bilateral service agreements.   However, some restrictions apply through licensing requirements for international shipping in a small number of APEC economies 

Areas of particular concern

· Cabotage policies in domestic  land, maritime and aviation service provision

· Foreign ownership caps on infrastructure facilities such as airports and port terminals 

· Foreign ownership restrictions on international air carriers 

· Residential and/or nationality requirements on directors of transport service provider firms – particularly in the maritime and rail sectors.

· Restriction on non-regional companies operating international land transport services 

· Foreign capital restrictions on road transport investment 

· Nationality restrictions on shipping agents

1.24.2 Exclusive government ownership

Evaluation

Privatisation has been a strong trend throughout the APEC region over the last decade and exclusive government ownership of transport services and facilities is, consequently, of reduced importance.  In particular, privatisation of services has been widespread.   Most national airlines have been wholly or partially privatised and the same is true of national shipping lines.  Even where government ownership has been retained, the opportunity for private operators to compete against government owned enterprises has often been introduced.   However, there are sectors in which exclusive government ownership remains the norm.   

With respect to transport operations the rail sector has seen the least privatisation activity over the period. Rail services in many APEC economies continue to be provided exclusively by the public sector.

Private participation in infrastructure ownership has been less widespread in the APEC region than privatisation of transport services.  Airports have been privatised in some jurisdictions but exclusive government ownership remains the norm within APEC.  Whole of port privatisation is also limited to a handful of economies, although concessioning and other forms of transfer of individual facilities within a port to the private sector are now widespread.  

Areas of most concern

· Exclusive government provision of above rail transport services in many APEC economies

· Exclusive government ownership of airports

· Government ownership of international air carriers

· Exclusive government ownership of road and rail infrastructure

· Restrictions of maritime support services to government authorities (especially pilotage)

· Government monopoly of shipping operations in some domestic markets

1.24.3 Other prescriptive forms of ownership

Evaluation

Restrictions on forms of ownership restrictions do not appear to be major NTM issue.    The principal issue falling within this category that was encountered during the research was the requirement of some economies that international firms wishing to participate in transport ventures – especially infrastructure development – enter into joint ventures with national firms.  Restrictions on cross-ownership between international and domestic operators can also act as an NTM.

Areas of most concern

· Joint-venture requirements in Build Operate Transfer infrastructure projects

· Joint venture requirements for the provision of domestic transport services

· Restrictions on the ability of foreign international air carrier to participate in the ownership of domestic air carriers

1.25 Restrictions on competition

1.25.1 Quantitative entry restrictions

Evaluation

Quantitative entry restrictions have greatly reduced in importance in recent years.   In general, there has been a widespread recognition within APEC that limited the number of participants in a transport market will no more harm than good.  A particularly notable example is provided by the dismantling of the previously comprehensive system of supply-demand balance regulation in Japan.

However, there are still some specific sectors in which quantitative entry restrictions are widespread.

Areas of most concern

· Limitation on the number of designated carriers in bilateral aviation agreements

· Supply-demand testing in the consideration of licence applications for land transport passenger operators

· Trigger point mechanisms used to control the timing of development opportunities for port infrastructure 

1.25.2 Qualitative entry restrictions

Evaluation

Qualitative entry restrictions are widespread across all modes of transport in the APEC region.   For the most part they relate to technical requirements of equipment, experience and qualifications of staff and access to suitable facilities.   In some cases the requirements extend to evidence of financial soundness and corporate experience.  

Although the ostensible reasons for qualitative entry restrictions are usually non-economic (safety and environmental protection) there is scope for using qualitative entry restrictions as NTMs.  The risk is particularly high when standards are determined on a unilateral basis rather than by international agreement.

Areas of particular concern

· Unilateral development and application of aviation safety requirements

· Subjective and discriminatory application of financial fitness/corporate credibility tests for applicants for transport operator licences

1.26 Inadequate protection on competition

1.26.1 Lack of competition legislation

Evaluation

A great deal of attention has been paid to revamping competition policy and legislation in APEC economies in the last decade.  Countries such as Thailand have replaced outdated laws with comprehensive new legislation, while others such as Australia have enhanced existing legislation to support a stronger pro-competitive policy thrust.

However, the status remains uneven with some economies having extensively detailed and powerful competition legislation.   In other instances there is no competition legislation at all or has not moved beyond the broad principles to concrete legislation.

Areas of particular concern

· A number of economies still lack comprehensive and coherent competition legislation

· Legislative provisions for exemption of specific transport activities, most notably liner shipping and international aviation, from some aspects of competition law differ widely between APEC economies

· Partial or complete exemption of government-owned enterprises from the application of competition legislation.

Lack of commitment to competition policy

Evaluation

For competition legislation to act as an effective device to counter the tendency of incumbent operators to erect barriers to new entry, and hence discourage trade in transport services, it is important that the legislation is vigorously and consistently enforced.

This is an area in which there appears considerable scope for improvement.  While in some economies competition policy is overseen by bodies that are guaranteed a high level of statutory independence, in others the machinery for implementing competition policy is ineffective and susceptible to political intervention.  In others, there is a diversity of interpretation or enforcement intensity at a sub national level that undermines the effective application of legislation.

Areas of particular concern

· Inconsistent and unpredictable application of pro-competitive measures, especially where day to day application is in the hands of local and provincial officials.  

· Failure to remove anti-competitive provisions from the statue books, even though they conflict with newer competition legislation

· Insufficient resources allocated to competition enforcement

· Officials responsible for competition policy enforcement inadequately skilled and not sufficiently knowledgeable 

1.27 Support to specific players

1.27.1 Preferential treatment of government owned businesses

Evaluation

This is another area in which very significant improvements have taken place in recent years.  Economic reform in most APEC economies has included some attention to ensuring that where government owned businesses compete with private companies the competition is on a fair and equitable basis.  

However, pockets of preferential treatment remain.  These may take the form of the reservation of cargoes generated by government entities to specific contractors.  More subtly, they include contracting arrangements which make it easier for government owned businesses to win contracts and concessions over private and foreign enterprises.

Areas of particular concern

· Formal or informal requirements that Government departments or Government agencies use government-controlled transport operators

· Exemption of contracts awarded to government owned businesses from normal competitive tendering procedures.

1.27.2 Equity support

Evaluation

Corporatisation of government owned enterprises has been widespread in APEC economies.  While this process generally requires that the enterprise meets all of its operating costs from generated revenues there is a diversity of practice with respect to the requirement to generate a return on government equity contributions.  In many instances the rate of return requirement is implicitly or explicitly set at below commercial levels.  By reducing the weighted cost of capital to incumbent government owned enterprises, equity support makes it more difficult for prospective foreign entrants to secure a footing in the market, and consequently acts as an NTM.

Equity support appears to be particularly common in the rail and port sectors, with some airlines and shipping companies also enjoying this form of support.

Areas of particular concern

· Provision of ‘free’ capital for infrastructure developments resulting in ability of infrastructure operators to charge less than commercial rates

· Inconsistent, unclear or inadequate policies with respect to rate of return requirements or dividend contributions from publicly owned enterprises

· Provision of equity to fund redundancies or other operating costs for incumbent operators 

1.27.3 Subsidies

Evaluation

As in a number of other areas, economic reforms in APEC economies have reduced the incidence of direct operating subsidies offered by government to specific market players.  Direct intentional subsides are now rare in some sectors, such as international air and maritime services.

The most commonly subsidised area is passenger transport services: especially urban transport and rail passenger transport.  Subsidies are also common in the rail freight sector, although the tendency has been reduced over the last decade.   Internal ferry services considered to be essential social services are also the recipients of subsidies in some economies.    

Areas of particular concern

· Exclusive operational subsidies to urban and regional public passenger transport operators that are awarded by non-competitive or non-transparent processes

· Numerous subsidies to national ship owners, builders and operators intended to foster development of develop national shipping industries

· Subsidies to rail operators, especially to government-owned rail enterprises

· Implicit or explicit operating subsidies for government-owned domestic passenger and freight shipping on non-viable routes.

1.27.4 Loan concessions

Evaluation

Concessional loans to private national operators do not appear to be a major NTM in APEC.  However, interest rates on loan finance to government enterprises often do not appear to reflect an appropriate cost of borrowing to the enterprise if it is considered on a stand-alone basis.  In most such cases, the loan concession is implicit rather than explicit – quasi-commercial operators obtain debt finance at rates that reflect the risk level of sovereign debt rather than the commercial risk of the specific enterprise.

One area in which broader use of concessional financial terms is common is the maritime sector.  Government fleet development policies often incorporate special low cost financing arrangements for national flag operators.

Areas of particular concern

· Concessional financing to assist in the acquisition or construction of ships.   

· Favourable loan treatment appears to government operators able to access loans through central financing agencies at rates that would fall below that available on the open market.

1.27.5 Preferential purchasing arrangements

Evaluation

Preferential purchasing arrangements remain surprisingly widespread, especially where government controlled business is concerned.  There is a spectrum of arrangements ranging from a clear requirement that national operators must be used through percentage price preference clauses to simple indications in bid processes that bids with a high national content looked upon favourably.   

Areas of particular concern

· Bid requirements that stipulate the level of local content and number of national jobs that must be provided

· Bid process that allow a percentage price advantage to national providers 

· Legal or administrative requirements that require government enterprises to give special considerations to national transport operators

1.28 General Competitive distortions

1.28.1 Quantitative controls over levels or structure of transport outputs

Evaluation

In most APEC economies and in most transport sectors the application of quantitative controls over output has been recognised as economically detrimental and therefore has been progressively eliminated.   However, once again, despite this progress there remain specific pockets of activity in which such controls are commonly applied

Areas of particular concern

· Capacity control conditions incorporated in bilateral air service agreements

· Capacity controls on the taxi industry

1.28.2 Infrastructure access

Evaluation

There appear to be few barriers to appropriate infrastructure access in the road, maritime and aviation sectors.  In the rail sector however integrated operations – both publicly and privately owned - preclude or seriously inhibit new entry in above rail operations in many jurisdictions

Areas of particular concern

· Integrated operator with both ownership of the asset and ability to provide services precluding access to rail services

· Requirements to obtain prior licences or permission before an international vessel can operate from a particular port and airport

· Control of intermodal terminals by rail operators

1.28.3 Price controls

Evaluation

Price control appears to be limited in international transportation.  Prices for port and airport services are subject to some form of government approval or at the least acceptance in most APEC economies.  Many bilateral agreements also provide for tariff control, but there is an increasing tendency to allow for tariffs to be set in the market.   Many jurisdictions also have requirements for the filing of international liner shipper rates as a quid pro quo for the partial exemptions from anti-trust legislation that is provided to liner shipping conferences. 

Domestic passenger transportation is subject to price controls in a large number of APEC economies. This applies in particular to basic services: for example, third class rail transport and to urban transport including taxi services.  

Areas of particular concern

· Unrealistic tariff regimes in build operate transfer infrastructure projects 

· Price controls on domestic passenger transportation

· Inability to adjust prices or inappropriate mechanisms for adjusting pricing in infrastructure project bid frameworks

· Differential pricing dependant on nationality of customer in port services

1.28.4 Restriction on inputs

Evaluation

The most common form of restriction on inputs is on labour inputs.  In some modes, such as land transport, licensing arrangements often specify that drivers must be citizens of the economy in which they operate.   In the rail sector, the practice of the industry is often so tightly bound to national employment requirements and experience that the limitation exist de facto even if it does not exist de jure.  

In the aviation and maritime sector, where there do tend to be explicit requirements with regard to the nationality of employees, there has been some degree of liberalisation through bilateral negotiations and relaxing of national shipping registration requirements.

Restrictions on other inputs to transport production are far less common.  

 Areas of particular concern

· Stipulations that inputs ships used in certain trades must be constructed in the country concerned

· Requirements that crews of vessels and planes operating national routes must to be nationals

· Government measures to encourage use of national ports at the cost of efficiency

· National citizen requirements for land transport drivers and customs officials

1.29 Anti-competitive business practices

1.29.1 Market dominance

Evaluation

A trend towards increasing concentration can be seen in several transport sectors.  Concentration has increased significantly in the international liner shipper industry, and this appears to be mirrored in the domestic shipping markets of several economies.  Various forms of alliance, cross-ownership and equipment sharing reduce are allowing carriers groupings to build strong market positions in international aviation.

Areas of particular concern

· Rail sector, both passenger and freight

· Domestic aviation, especially major truck routes

· International aviation

· Domestic container shipping services

· Port services

1.29.2 Anti-competitive agreements

Evaluation

A limited number of what could be considered to be anti-competitive agreements are officially sanctioned by economies in APEC.   Collusive activity in other areas of transport is generally illegal.  However, there are many persistent reports of anti-competitive behaviour particularly in the waterfront industries.  

Areas of particular concern

· Impact of new forms of collaboration in international liner shipping

· International aviation, and particularly code-sharing on routes dominated by carriers of the two end-point countries

· Container terminal operations in some economies

1.29.3 Third line forcing

Evaluation

Third line forcing does not seem to be a widespread issue in the transport sector within APEC; and where it is an issue, it is not always certain that it would act as a non-tariff measure.   The relatively few examples encountered are restricted to the ports and airports sector

Areas of particular concern  

· Pilot interests in towage companies, especially where pilotage is compulsory and pilot services are provided on a monopoly basis

· Control by an airport owner control over the choice of provider of ancillary services such as baggage handling.


1.29.4 Predatory pricing

Evaluation

Allegations of predatory pricing are common, but very difficult to prove.  The introduction of stronger and better enforced competition policy has lead to operators in this sector being more cautious about such factors.  Nevertheless the high fixed costs in operating scheduled transport services, and the perishability of the product, provide conditions in which predation must be regarded as a real threat.

Areas of particular concern

· Domestic aviation industry where incumbent competitor has reduced prices below cost to drive out new entrant

· Predatory pricing by rail operators in certain submarkets 

1.29.5 ‘Closed’ supply arrangements

Evaluation

‘Closed supply’ arrangements are not necessarily rigidly defined and subject to formal agreement.  As a result, the distinction between closed supply arrangements and business preferences based on trading history and common business cultures can very difficult to pinpoint.   

Anti-foreigner attitudes can and reportedly do act as a significant non tariff measure.  However, it is extremely difficult to separate a legitimate and understandable preference for doing business with firms which share common business practices and with which one has a longstanding business relationship from discrimination between firms on the basis on nationality.   

Areas of particular concern 

· Closed shop union arrangements which lead in effect to closed supply arrangements 

· Requirement that new entrants must join industry associations to be eligible to enter the market

1.29.6 Vertical Integration

Evaluation

Vertical integration of incumbent firms was one of the most common causes of difficulty cited by non-national providers attempting to enter new transport markets.  This appears to be a phenomenon across all transport sectors.   

Areas of particular concern

· Vertical integration of port ownership and service provision

· Vertical integration of rail track owners and operator in supposedly open access regimes

1.30 Technical barriers to trade

1.30.1 Inappropriate technical regulation

Evaluation

Development of international standards is working towards combating the issue of inappropriate technical regulation.   However there are some areas of residual concern, particularly in aviation, and new security legislation has also given rise to fears that technical regulation will have the effect of inhibiting trade in transport services

Areas of particular concern

· Overzealous security measures in the international shipping market

· Overly technical registration procedures for applications to provide international shipping services

1.30.2 Restrictive technical standards

Evaluation

The principal issue here is once again with respect to labour inputs.  The specific qualification of transport operators in some jurisdictions appear to be more directed at preventing non-nationals taking part in service provision than to ensuring that legitimate technical standards are met. There remain many areas where mutual recognition of qualifications is not established practice.  

Procedures for equipment certification or registration also act as a barrier.

Areas of particular concern

· Relatively low level of mutual recognition of professional qualifications

· Differing accreditation requirements in the rail sector between States and territories in one economy

· Complicated registration procedures for demise chartered vessels

· Certification procedures for airplanes requiring representatives from an economy travel to another economy (at the applicant’s expense) to certify planes

· Lack of cross border registration and/or licensing systems for road transport limiting cross border trade at both a state and economy wide level.

TOWARDS A BEST PRACTICE MODEL

1.31 Purpose

The reduction or removal of non-tariff measures restricting trade in transport services requires action on a number of fronts.  As discussed in Chapter 2, measures can take a variety of forms.  These include a legislated or regulated monopoly; provision of services on a non-commercial basis; enjoying rights or privileges that are not enjoyed by other potential providers of these services; and anti-competitive business practices.   In so far as these factors impact on non-national service providers, they constitute non-tariff measures that limit international trade in transport services.   

The diversity in size, governmental forms, levels of economic development and specific transport challenges that face APEC economies means that it would be inappropriate to prescribe specific legislative and regulatory initiatives for the further reduction on non tariff measures.  The scope for the liberalisation of the market for transport services will also depend on a broad range of government objectives typically expressed in policy documents and legislative action – particularly with stated policy directions related to transport, competition and foreign investment.  

The shape and form of specific initiatives that should be pursued in each economy will need to take into account:

· the method of service provision as well as the impact of the current operating environment  

· the economic and social impact of the current method of service provision and alternative measures

· the maturity of individual markets and the level of economic development

· the extent of specific non tariff measures in the particular economy, and the economic impact of these measures

· possible implications of liberalisation for non-economic policy objectives, including security. 

However, while it is neither feasible nor appropriate to attempt to define in detail the actions that each economy should take to reduce non-tariff measures, it is possible to develop a set of desirable guiding principles.  These principles, if consistently implemented by APEC economies, would enhance the flow of trade in transport services and, as a consequence, provide a further stimulus to the economic development of the region.    Collectively, these principles comprise a best practice model for the liberalisation of trade in transport services within the APEC region.    The model is intended to provide consistent guidance to practitioners who are working to reduce non-tariff measures.   

The principles underlying the best practice model are designed to progress three key objectives.    

4. Extending the scope of market activity

5. Enhancing participation in the market

6. Supporting the effective functioning of markets

Extending the Scope of Market Activity

1.31.1 A preference for private sector provision

Although almost all APEC economies have implemented programs that have significantly increased the range of private sector activity in the transport sector, there are still some transport facilities and services that are either explicitly or implicitly provided outside a market.    For example, the provision of many railway services in a number of economies are still owned and, significantly, operated by a sole public service provider, as is the provision of road building services.    More complexly, facilities and services provided under conditions that distort pricing or access to essential inputs also result in sub-optimal market outcomes.   In this case market mechanisms are effectively inoperable.  

Clearly, where there is no operating market, trade in transport services is not possible:  the absence of a market therefore functions as the most comprehensive of all non tariff measures.  Liberalisation in these scenarios is crucial to the enhancement of trade in transport services.    Liberalisation may have many further advantages.   If effective it will lead to improved economic outcomes for the economy involved.   Liberalisation will also lead to greater access to private and overseas capital for investment in transport infrastructure and service provision, thus releasing government capital for other purposes.   Finally, liberalisation will also assist economies to meet international trade obligations. 

Nevertheless, there will be elements of transport infrastructure and service provision over which governments will, for a broad range of policy reasons, wish to retain direct control.  Both the extent and composition of these elements will vary from economy to economy, depending on the level of economic development as well as broader social and development objectives.  It would therefore be inappropriate to attempt to define in detail here those elements of the transport system in which the provision of transport infrastructure or services should be left entirely in the market.  However, it is useful to clearly adopt as a guiding principle a preference for private provision of transport services and infrastructure where there is no compelling policy reason for government participation.

Principle 1: Adopt a general preference for private provision of transport infrastructure and services where there is no compelling policy reason to do otherwise.

1.31.2 Transport Policy Framework

It is reasonable to expect that private investment and, more specifically, international private investment in the transport sector will be more readily attracted if risk and uncertainty of the environment in which the investment decision is made is minimised.   The high level of inter-dependence in the transport sector also suggests that risks and uncertainties at the sector level, as well as those that relate to a specific project, are relevant to these decisions.  For example, the decision of an international firm to take part in a development opportunity in one port may be affected not only by the terms and conditions of that particular opportunity, but also by pricing and development policies in other ports of the economy.  Similarly, the decisions of potential entrants in the road freight transport sector may be conditioned by current and future policies with respect to the rail sector.

A clearly articulated policy framework for the transport sector is therefore likely to reduce barriers to trade in transport services. Appropriate elements of policy frameworks include financially feasible transport sector development strategies, clearly developed pricing arrangements and consistency across jurisdictions within an economy.  Conversely, the absence of such a framework, or failing to adhere to a stated framework, will function as a de facto non-tariff measure by reducing the confidence foreign firms place in the economy’s transport sector.   

Principle 2: Develop and promulgate a clearly articulated transport policy framework

1.31.3 Industry Restructuring 

Potential conflicts between the desire of governments to maintain ownership and control of strategic assets and the desire to reduce non-tariff measures can be reduced by the considered restructuring of transport industries.    

Effective industry restructuring involves unbundling of service delivery.   It is often the case that elements of transport service provision can be separated such that elements that can potentially be exposed to competition can be removed from natural monopoly elements. For example, while many economies retain the ownership of major national ports in public hands, many of these ports no longer take part in the provision of stevedoring and towage services, which are open to competition.  

In addition to unbundling of service delivery effective industry restructuring involves separation of the regulatory from commercial functions of an enterprise.   This is particularly important where the exercise of the regulatory function could be used to place barriers in the way of the entry of new competitors.  For instance, ensuring that the regulation of rail safety lies with an independent body rather than with a State-owned rail corporation is an important precondition of establishing an effective market for rail transport services.

Principle 3:
Unbundle those elements of transport service provision which can be effectively exposed to competition

Principle 4:
Separate regulatory from commercial functions of enterprises

1.31.4 Privatisation Strategies

The privatisation strategies adopted by a broad cross-section of APEC economies have significantly extended the breadth of the international market for transport services within APEC economies.  They provide us with examples of effective means of extending the scope for international trade in transport services.  

Best practice in privatisation processes incorporates a number of strategies.   In particular, once the privatisation strategy has been developed, policy makers should ensure that opportunities in the transport sector should be effectively communicated.   This communication should begin well in advance of sale in order to maximise opportunities for involvement.   Further, it is important to ensure that opportunities are open to international as well as national contenders on an equivalent basis.  This can be supported by ensuring that all potential providers are required to meet the same criteria to be involved in the market.      Confidence of international participants in the integrity of the process will be encouraged through open and transparent processes. 

Principle 5: Ensure that privatisation opportunities are publicly advertised well in advance of action

Principle 6: Ensure that all privatisation opportunities are open to international bidders on equal terms

Principle 7: Ensure that all privatisation processes are open and transparent

1.31.5 Competitive Neutrality

The creation of new markets in the transport sector is unlikely to have the practical effect of facilitating trade in transport services unless the terms and conditions on which new participants can compete allow efficient newcomers a reasonable prospect of success.  New entrants should be able to compete on neutral terms with incumbent operators as well as against other modes of transportation.  This implies the removal of any special rights or privileges to any individual competitor, especially to former monopoly service providers who may or may not be retained in Government ownership.   

Anti-competitive rights and privileges take a number of forms.   These include continued government support though low interest loans, operating subsidies or free equity contributions.  Others forms are exclusive or privileged access to subsidies for undertaking specified non-commercial functions such as urban public transport contracting arrangements, or exclusive or privileged access to particular market segments, particularly to Government purchases.   Implicit subsidies through the acceptable rates of return on Government equity below that expected in the market may also allow an incumbent operator to achieve a non-competitive advantage over others.

Principle 8: When markets are opened to competition, ensure that Government or former Government enterprises are required to compete on equal terms with new entrants.

1.32 Enhancing Participation in the Market

There are a number of measures which Government can use to set barriers to entry.  Some of these are explicitly and specifically directed at limiting overseas participation in the market for transport services.  Others act to limit new entry in a way that is prima facie non-discriminatory, but which acts in practice as a non-tariff measure because a high proportion of potential new entrants are foreign firms.

Entry restrictions of both of these types have been prevalent in APEC economies and the best practice model does not necessarily require their total abolition.  Governments – particular governments of economies at an earlier stage of economic development – will need to assess whether they consider the relatively short-term shock involved with a failure of transport service provider more detrimental then maintaining an inefficient market which requires support for uncompetitive players.  

The best practice model advocates the minimisation of restrictions on entry.  As well as promoting the specific objective of reducing barriers to trade, such policies are likely to produce collateral benefits through efficiency gains in the local economy. Markets function best when entry and exit is free and the costs of entry and exit are low. 

1.32.1 Nationality Restrictions

There has been considerable deregulation in restrictions based on nationality of proponent area over the last decade.  For example there has been a significant increase in mutual recognition of labour accreditation and a number of markets previously considered the domain of national businesses, such as rail services provision, are now open to foreign companies.   

However, there remain a number of instances where ownership in the markets for transport services is restricted by the nationality of the owner.  For example, the domestic aviation sector is one of the most restricted markets for overseas investment in many economies.   There are also cases where the level of investment in port and road infrastructure is restricted to a minority share.    In some instances, nationality constraints are also placed on sources of inputs, such as requirements to source building materials within the economy of service provision.    Inputs, particularly labour, have been restricted in the name of national economic development.   

As already realised, the benefits from deregulation in this area are large and the best practice model advocates further liberalisation.  Therefore, when developing the operating environment the policy maker should question the legitimacy of any nationality requirement.  

Principle 9: Remove nationality restrictions on the ownership of or inputs into enterprises providing transport services and facilities

1.32.2 Quantitative restrictions

Quantitative restrictions occur where the number of market players is determined by government.   Quantitative restrictions have been defended as reducing the impact of business failure by ensuring a certain specified number of market players were allowed to access the market.   However, these requirements have a significant negative impact as they effectively prevent dynamic adjustment in the economy.   They also tend to benefit those players already in the system over those who wish to enter the market.      Where those wishing to enter the market are foreign nationals, quantitative restrictions represent a significant non-tariff measure.   

The significance of quantitative restrictions has been considerably reduced over the last decade.   Governments, in the most part, have recognised that the benefits of a competitive market outweigh the costs involved in dynamic adjustment.    In particular we note the progressive abolition of the demand-supply adjustment mechanism in Japan.    

Yet, there are still many markets where quantitative restrictions exist.   Air Services Agreements are the most common examples.   More generally, there appears to be much greater reluctance to liberalise passenger transport, whether it be by air, land or sea.  Instead it appears that systematic franchising will remain the norm.   If the franchising process follows the principles outlined in this best practice framework then the negative impact of this quantitative restriction can be minimised.

Principle 10: Wherever practical, remove restrictions on the number of service providers operating in transport markets
Principle 11: Where it is considered that regular scheduled services can not be maintained without some restriction on entry, award franchise rights through an open and transparent process in which international bidders can compete on equal terms.










1.32.3 Qualitative Restrictions

There are many reasons why technical regulation may be desirable and the best practice model does not advocate abolition of all these requirements.   Governments have a legitimate and important interest in ensuring that the reduction of barriers to entry does not imperil the environment, or community safety and amenity.   This is customarily achieved through the regulation of technical operating standards.  However, while such standards are necessary and useful, there is a danger that the adoption of inappropriate technical regulation can act as an intentional or unintentional non-tariff measure.

Qualitative restrictions or technical regulations – including security regulations – can act as a non-tariff measure where their outcome is to have a greater impact on non-national businesses than domestic providers.   The most appropriate approach to determining whether a technical regulation is appropriate is to separate the regulation from the economy in question and cross check the standard with other economies.   This is the spirit behind the 1994 Agreement on Technical Barriers to Trade, an outcome of the Uruguay Round of trade negotiations.  It commits economies wherever possible to collaborating to ensure mutuality in acceptable technical regulations such as ISO standards.      The best practice model defers to this guide and advises that if qualitative measures can not meet mutual acceptability then their abolition should be seriously considered.   

Principle 12: Base technical standards for the regulation of transport services and equipment on international standards wherever these exists.

Principle 13: Rigorously review the requirement for technical regulation in areas not covered by existing international standards.

1.32.4 Presumed right of participation

A number of cases still exist where foreign firms do not undertake a particular action because there is no legislation, which specifically permits it.  In these cases, firms were either actually prohibited from, or had been acting under the belief that they were prohibited from, undertaking particular commercial activities or participating in particular markets.   The best practice model advocates framing transport and industry policy in such a way as to make it clear that foreign competitors are free to engage in any lawful transport activities and participate in any transport market unless there are explicit laws or regulations which limit that right.

Principle 14: Allow foreign competitors to participate in all transport markets on the same terms and conditions as domestic firms unless there are explicit legal or regulatory provisions to the contrary.

Maintaining Effective Markets

Unregulated operation of markets is not always appropriate or achievable, and will not always act to reduce non-tariff measures restricting trade in transport services.  There are certain market failures prevalent in the markets for transport services including monopoly structures and externalities.  Where unregulated operation of markets is not feasible or desirable, some government intervention will be necessary if socially optimal outcomes are to be achieved.    

Of particular relevance to this report is conduct in the market place that impacts on the ability of international firms to enter or to operate effectively in the market place.  As with many of the formal measures discussed previously, these behaviours will not necessarily be aimed specifically or exclusively at precluding the participation of foreign firms: often, they will impact on both domestic and international firms trying to enter the market.  Typically, their objective is to control entry to an industry and/or inhibit the growth of rival firms, irrespective of whether the competitors (actual or potential) are domestically or foreign owned. Nevertheless because domestic firms have traditionally dominated the provision of transport services in many APEC economies and because such business practices tend to focus on inhibiting entry, their impact falls disproportionately on foreign firms, and anti-competitive conduct by established firms acts as a de facto non-tariff measure.

In transport, as in other markets, opportunists recognise the gains to be made from the blunting of competition.  A range of anti-competitive business practices, including anti-competitive agreements, mergers with intent to monopolise, predatory pricing, third-line forcing, and ‘closed’ supply arrangements may limit competition.  To counter these weaknesses and encourage the market system to achieve optimal economic efficiency it may be necessary for society as a whole to promote its interests through government intervention in various sectors of the economy. Governments have a responsibility to lay down the rules of competition through coherent competition policy.  

Principle 15: To ensure appropriate regulation of market behaviour, subject the transport industry, irrespective of ownership, to the general competition legislation of each economy
1.32.5 Market Dominance

Even given an appropriate market environment in which providers are allowed to enter and leave the market relatively freely, there may still be a need for government intervention.  This occurs because natural barriers to entry may exist or markets may naturally have only a few sellers and/or buyers.  Without market intervention in these scenarios firms will be able to wield significant market power and will be able to set prices at levels higher than those that would prevail in a competitive market.   Under such conditions, firms or industries may be able to promote their interests (by raising prices and/or restricting output) at the expense of the community as a whole.  

It can also be very difficult for new firms to enter markets in which there is a high degree of market concentration.  Customer reliance on powerful incumbent firms may make them reluctant to risk switching to new service providers, especially if there is uncertainty about the ability of the new entrant to survive in the face of retaliatory action from established participants.  Powerful incumbents can also extract terms and conditions from the suppliers of essential inputs that are not available to new entrants.

For these reasons, a very high degree of concentration in transport industries can act as an effective barrier to trade in transport services.  This does not imply that a high degree of concentration should not be permitted: indeed, significant economies of scale and scope exist in many sectors of the transport industry, and policies must be sufficiently flexible to allow firms to take advantage of these potential economies.  However, it does imply that moves to increase the level of concentration in the transport industry should be subject to a public interest test.

Mergers and acquisitions within a market have both potential benefits and potential costs for the economy as a whole.   Benefits occur if the outcome of the alliance results in greater efficiency that can, in turn, gives rise to greater competition and lower prices.  Costs occur when the new firm restricts outputs and/or charges higher prices than would prevail in a more competitive environment.  

The economy’s competition authority should take account of both positive and negative effects when considering changes in the structure of the market.  

Competition policy needs to outline the government stance regarding the amount of competition that is possible and desirable and the optimal trade-off between economies of scale and a competitive industry structure.  Further the relevant competition authority should be provided with the power to disallow mergers and acquisitions purely designed to increase monopoly power.

Principle 16: Include in the competition regime suitable procedures for applying a public benefit test to mergers and acquisitions that would result in significant levels of market concentration
1.32.6 Predatory Pricing

Predatory Pricing occurs when a firm reduces its prices with intention to eliminate an actual or potential competitor from the market.   

The policy stance towards predatory pricing varies considerably as between APEC economies.  In some APEC economies predatory pricing is outlawed.   While the competition policy regimes in some other APEC member economies contain no specific provisions relating to predatory pricing, general provisions relating to the misuse of market power serve the same purpose.  Other APEC economies have no provisions relating to predatory pricing, nor is predatory pricing outlawed by the general provisions of competition policy.  

Accusations regarding predatory pricing are relatively common in the transport sector, notably in aviation, road-rail competition and container shipping. Whilst the concept may be clear, in practice it is difficult to distinguish between a firm’s response to price cutting by a competitor and predatory pricing.  Therefore, both the intent and the extent of the price cuts need to be critically examined.   

Predatory pricing can become a non-tariff measure if, by pricing below marginal cost, companies are attempting to squeeze out their competitors of the market and deter new entry from international interests.  Although it is recognised that there will always be definitional difficulties, the best practice model advocates the explicit outlawing of predatory pricing.  The principle that such behaviour is unacceptable should be clearly established, even if proving predation in specific instances may be difficult.

Principle 17: Include prohibition of predatory pricing in the competition regime
1.32.7 Access Regulation

The need for regulation governing access to essential facilities arises where effective competition in upstream or downstream markets may be stifled unless actual or potential competitors can gain access to infrastructure such as ports, airports and rail lines that have natural monopoly characteristics. For example, under Australia’s National Access Regime businesses have a legal right to access the services provided by certain monopolistic infrastructure owned by other businesses in order to facilitate competition in upstream or downstream markets.

In the transport services sector, access to key infrastructure is relatively clear and there are few examples of where access has been explicitly denied.  However, two generic issues remain.  

First there are a number of cases in which the managers of government-owned infrastructure acted on the belief that the government wishes to control use of that infrastructure to advance a perceived national interest and thus restricted access to facilities.  This appeared to be the case for some landing slots and/or terminal handling facilities at airports.

Conversely, there are also situations in which major users of monopoly infrastructure sought to induce the infrastructure operator to offer it more favourable terms than other users.   

Where access to essential infrastructure is essential for effective participation in the market, the inability of an aspiring foreign firm to secure access has the effect of a non-tariff measure.   The inclusion of appropriate access legislation within their competition policy portfolio of would protect the rights of both the access seeker and access owner against non-competitive practices, and help promote international trade in transport services.

 Principle 18: Include appropriate mechanisms in competition legislation to effectively ensure access to essential transport infrastructure.
1.32.8 Appropriate application of Competition Policy

In addition to specific provisions within competition policy frameworks there remain some concerns regarding the consistency of interpretation and impartial application of competition legislation.       

The best practice model also prescribes that vigorous pursuit of national application of competition policy.   To ensure consistency, application of one set of competition principles should cover across all markets within an economy rather than a subset.  The idea of consistent application extends further to ensuring that legislation can be readily understood and effectively communicated to players and practitioners alike.    

Effective competition principles and documentation will amount to little if policy is not consistently enforced.  The competition authority should therefore have the legislative and political backing to enforce policy and sanction those that breach legislation.   In addition, all practitioners must fully understand the law as well as enforce it in an unbiased fashion regardless of the identity of the market player.

Principle 19:
Adopt appropriate formal guidelines and training programmes to ensure that competition policy is enforced uniformly throughout each economy 

Principle 20:
Provide the competition authority with the legislative backing and independence required to enforce competition policy in an even-handed fashion irrespective of the identity or nationality of the firm concerned
� The definition chosen is similar to that adopted by Forest Research in their study of the Forest Products Sector for APEC’s Committee on Trade and Investment. See New Zealand Forest Research Institute Limited, Study of Non-Tariff Measures in the Forest Products Sector, 1999.


� Richard Snape has noted that an attempt by the United States at the GATT Ministerial Meeting in 1982 to extend coverage to services was unsuccessful.  The post-Uruguay Round efforts to extend WTO disciplines to the service sector are discussed below. See Snape, R.H. (ed.), Issues in World Trade Policy, London: Macmillan, 1986, p. 7.


� World Trade Organization (WTO)(2002), Discussion Paper on the Environmental Effects of Services Trade Liberalization (Wt/Cte/W/218).  (� HYPERLINK "http://docsonline.wto.org/DDFDocuments/t/WT/CTE/W218.doc" ��http://docsonline.wto.org/DDFDocuments/t/WT/CTE/W218.doc�)
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