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WHY RATIFY THE 1999 MONTREAL CONVENTION?

PRESENTED BY THE UNITED STATES

The United States urges all APEC member economies that have not already done so to ratify or adhere to the Montreal Convention of 1999 as rapidly as possible.  

The Convention for the Unification of Certain Rules for International Carriage by Air, done at Montreal on May 28, 1999, (Montreal Convention of 1999) entered into force on November 4, 2003, 60 days following ratification by the United States and Cameroon, the 30th and 31st countries to ratify (30 ratifications were needed for it to enter into force).  Currently 64 countries have already ratified the Convention, including 7 of the 21 APEC members.  Moreover, the 25 countries of the European Union have mandated its application for all EU carriers, and as a practical matter for any non-EU carrier operating to the European Union. 


The Montreal Convention represents a culmination of four decades of efforts by ICAO, the United States and numerous other countries to correct the injustices suffered by claimants for death or injury to passengers in international aircraft accidents.  These injustices are a result of the woefully inadequate liability limits prescribed by the 1929 Warsaw Convention and the 1955 Hague Protocol.  The Montreal Convention is now well on its way to supplanting the Warsaw and Hague Conventions.  In addition, some 123 carriers have subscribed to the IATA Agreements which preceded the 1999 Convention, and like the 1999 Montreal Convention, waived the liability limits applicable to passenger injuries and death.  


The 1999 Convention applies to all-round trip journeys by international passengers from any of the 64 countries that have ratified the Convention.  It also applies to any one-way journey between the countries that have ratified.  Thus, for a very large percentage of international passengers, the applicable rules are those of the 1999 Montreal Convention.

THE MAJOR PROVISIONS OF THE CONVENTION

1. End of the arbitrary liability limit


First and foremost it eliminates in its entirety the arbitrary liability limit for death or injury to passengers under the Warsaw and Hague Conventions.  Indeed, it was at the IATA meetings leading to the IATA Agreements, that the airlines decided that the limit should be abolished, rather than simply increased to a higher amount.  The thought was that, with very high limits, the limit could become a floor rather than a ceiling for recoveries.  In other words, even though the normal damage recovery might be less than the high limit adopted, there was a danger that the international adoption of a higher set amount would become a target figure and perhaps even a standard applied as a minimum by the courts, even in countries where high recoveries were not the rule.  Thus IATA chose to abolish the limit for passenger deaths and injuries in its entirety, and the Montreal Diplomatic Conference did so as well.


Prior to the 1999 Montreal Convention, the passenger liability limit under Warsaw was only $10,000, and the limit under Hague $20,000.  These amounts were so grossly unreasonable that many Governments mandated minimum recoveries far above those limits.  Thus, Italy and Australia required recoveries exceeding $300,000.  The United States, after withdrawing its denunciation of the Warsaw Convention in 1966, required a minimum $75,000 recovery for all journeys to and from the United States.  Later Japan and the EU required their carriers to waive the limit in its entirety.


Moreover, the very low limits applicable under the Warsaw and Hague Conventions became unenforceable.  Since an exception to the limit arose if “willful misconduct” was proved, international air accidents were subjected to incessant litigation in an effort to prove this escape provision.  As a consequence, the standard of “willful misconduct” was being expanded by courts trying to balance the equities between passengers and carriers.  


In addition, the original objective of the Warsaw Convention, to establish a uniform standard of recoveries in international accidents, was being undermined.  Not only did the national laws of many countries override the unconscionable limits, but also application of the limit was becoming more the exception rather than the rule.  With the Montreal Convention, we again have uniform rules, which are likely to be applied, by the courts.

2. Strict liability


The Montreal Convention applies a “strict” liability regime up to 100,000 SDRs (approximately $150,000).  By strict liability it means that the carrier may not use the defense under Article 21(2) of proof that such damage was not due to the negligence or other wrongful act of the carrier, or was solely due to the negligence or other wrongful act of a third party.  Up to 100,000 SDRs, only the Article 20 defense of comparative contributory negligence would apply.  It is important to note, however, that this contributory negligence defense will reduce the recovery only “to the extent” that the person claiming compensation contributed to the damage.  If the carrier contributed to the damage, even where the person claiming compensation was partially at fault, the carrier will be liable to that extent.


There is no limit for recoveries above 100,000 SDRs.  However, above that amount the carrier can avoid recovery if it proves that it was not at fault, or that the damage was caused solely by a third party.  The carrier remains liable if the third party was only partially at fault.

3. The fifth jurisdiction


One new, and in the view of the United States, major benefit of the 1999 Montreal Convention was the creation of the Fifth Jurisdiction.  Under Warsaw and Hague, the ability of a claimant to bring suit was limited to one of four jurisdictions: (1) the domicile of the carrier (where it is incorporated); (2) the principal place of business of the carrier; (3) a place of business of the carrier where the contract was made; or (4) the place of destination.  For example, assume a New Zealander visiting Chile decided to take a side trip to Brazil and return to Chile.  He buys a ticket in Chile on the Chilean carrier.  If the plane crashed between Chile and Brazil, an action to recover damages would have to be brought in Chile.  His survivors in New Zealand could not sue in New Zealand, but would have to travel to Chile to litigate the case.


Article 33(2) of the Montreal Convention adds a new additional jurisdiction for the death or injury of a passenger based on the “principal and permanent residence” of the passenger.  This fifth jurisdiction is not wide open.  It requires that the carrier operate to that jurisdiction (not necessarily on the flight where the accident occurred).  Moreover, the operation to that jurisdiction may be by contract with another carrier under a commercial agreement, most typically a code-share.  The same is true for the additional requirement that the carrier conduct its business from premises in that jurisdiction.  


This additional jurisdiction will permit actions, at the option of the claimant, in the passenger’s homeland, provided the carrier has a genuine presence there.  No longer will claimants be required to go to foreign jurisdictions if the particulars of the Warsaw jurisdiction are not met.  An action in the homeland is particularly pertinent under the new Convention, where the primary factor of litigation would be the measure of damages.

4. Code-sharing liability


Another significant feature of the 1999 Montreal Convention is its application to code-sharing and other forms of “indirect carriage”.  The 1961 Guadalajara Supplementary Convention applied the Warsaw Convention to indirect carriers such as freight forwarders.  Today, with the advent of code-sharing and alliances, indirect carriage of passengers has become a major means of air travel.  Article 40 of the 1999 Montreal Convention makes clear that both the actual or operating carrier, and the contracting carrier whose code is used on the operating carrier, are jointly liable for passenger deaths and injuries, as well as for loss or damage to baggage and cargo.  The contracting carrier is liable for the full scope of its contract.  The operating carrier is liable only for that segment in which it performs the carriage.  This provision is to be distinguished from successive carriage under Article 36, the normal interlining service, under which a carrier writing an interline ticket on another carrier does so only as agent, and the carriers are normally liable only for that portion of the journey performed by them.  Of course, under Article 36(3), the passenger with respect to baggage, and the shipper or consignee with respect to cargo, have a right of action against the first and last carrier.

5. Liability with respect to baggage


The 1999 Montreal Convention makes some significant changes with respect to baggage.  The former liability limit was based on the weight of the baggage ($9.07 per pound; $20 per kilogram).  With the advent of large aircraft, where weight was not critical, the piece limit free baggage allowance was adopted, and bags frequently were not weighed at check-in.  Under the Warsaw rules, courts have held that the limit could not be claimed where the weight of the baggage did not appear on the ticket or baggage check.  It is doubtful the same result would be reached under the Hague amendments, because Hague does not require the weight of the baggage to be included in the baggage check or ticket, and does not void the liability limits for failure to include that information.  Under Montreal ’99, a wholly new liability limit has been adopted for checked and unchecked baggage.  Under the 1999 Montreal Convention the carrier’s liability is limited to 1,000 SDRs per passenger (approximately $1,500).


In addition, a new standard of proof is applied for unchecked baggage.  Under Article 22(2) the carrier is liable for checked baggage (subject to inherent defects) whenever it is shown that the baggage was in the charge of the carrier.  But for unchecked baggage (i.e., carry-on baggage) which is normally in the charge of the passenger, the carrier is liable only “if the damage resulted from its fault or that of its servants or agents.”  In other words, the burden of proof of negligence by the carrier is on the passenger.

6. Liability for delay


The new 1999 Montreal Convention includes some important benefits for the carriers with respect to passenger delay.  Under Warsaw and Hague, the carrier was liable up to the full $10,000 or $20,000, respectively, for passenger delay.  Article 22(1) of Montreal 1999 applies a new liability limit of 4,500 SDRs (approximately $6,750) per passenger applicable to delay of passengers.  (The limit does not apply to delay of baggage, which has its own limit of 1,000 SDRs per passenger, nor to cargo which retains the 17 SDRs (approximately $26) per kilogram liability limit.)  The carrier is exonerated for liability for delay if it proves “that it and its servants and agents took all measures that could reasonably be required to avoid the damage or that it was impossible for it or them to take such measures.”  This is a slightly different standard than that applicable to exoneration for passenger death or injury damages above 100,000 SDRs under Article 21(2) where the carrier must prove that “such damage was not due to the negligence or other wrongful act or omission of the carrier or its servants or agents.”

7. Electronic Ticketing


The 1975 Montreal Protocol No. 4, which was ratified by the United States in 1999, ended the archaic Warsaw air waybill, and specifically permitted the utilization of “any other means which preserves a record of the carriage to be performed.”  This was very important for cargo, since the particulars on an air waybill, and especially the requirement that the air waybill accompany the goods, created a severe impediment to the facilitation of the shipment of air cargo.  Frequently the cargo was loaded and on its way pursuant to a simple letter of instructions prior to the air waybill being made out and transmitted electronically.  The 1999 Montreal Convention adopts this electronic “any other means” provision for passengers and baggage, thus making feasible the now common, if not predominant, form of electronic ticketing.  The carrier must offer a written statement of the information preserved, and a baggage identification tag for each piece of checked baggage.  But electronic ticketing is not only feasible, but has now become the rule.

8. No deviation from Montreal Protocol No. 4


As noted, Montreal Protocol No. 4 made a huge impact on the facilitation of cargo shipments.  The 1999 Montreal Convention does not disturb this major benefit.  The negotiators were careful to insure that the 1999 Montreal Convention did not alter the facilitation regime which was established by the Montreal Protocol No. 4.  The new Convention tracks the Protocol No. 4 provisions for cargo, even to the point of not applying the willful misconduct exception to the liability limits for cargo.  Under Article 22(5), the willful misconduct exception continues to apply with respect to liability limits for baggage and delay.

9. Periodic increase in limits


The 1999 Montreal Convention includes a semi-automatic increase in the limits on a periodic basis.  Of course there is no limit for passenger deaths or injuries, but the 100,000 SDR strict liability level is subject to the periodic increase.  Also the baggage liability limit (1,000 SDRs per passenger), the limit for delay of passengers (4,500 SDRs) and the 17 SDR per kilogram limit for cargo are subject to the periodic increase.


Article 24 provides that the depository (ICAO) shall review the limits at five-year intervals.  The first review will be November 5, 2008.  ICAO will look at inflation based on a weighted average of Consumer Price Indices of States that comprise the SDR.  If an increase of more than 10% has occurred, ICAO will notify State Parties of the revised limits per the Price Indices increase.  The notified increase will automatically enter into force six months from the notification unless a majority of the States Parties to the Convention registers their disapproval within three months.  In the event of such disapproval, the matter will be referred to a meeting of the States Parties.  ICAO will immediately notify all Parties of the coming into force of such an increase.  If an increase of more than 30% occurs within a five-year period, and one-third of the States Parties request a review, the increase will not take effect and the issue is referred to a meeting of the States Parties.  

10. Following the Warsaw/Hague precedents


The negotiators were careful to retain the Warsaw/Hague language in most cases, and the “legislative history” of the Convention is replete with the intention that, absent an intended revision, the precedents created under the Warsaw/Hague Convention would remain applicable.  Thus the extensive judicial precedent applicable under Warsaw/Hague should, in large measure, continue to apply under the 1999 Montreal Convention.  

11. Other significant provisions


One significant provision, added as Article 25 of the 1999 Montreal Convention, assures that a carrier “may stipulate that the contract of carriage shall be subject to higher limits of liability than those provided for in this Convention or to no limits of liability whatsoever.”  This replaces Warsaw Article 22(1) that provided for special contracts to waive the passenger liability limit.  That is not directly applicable in Montreal ’99 since the passenger liability limit has been eliminated.  Thus, Article 25 preserves the ability of the carrier to waive upward the 100,000 SDR level of strict liability, as well as the liability limits applicable to passenger baggage, passenger delay, and cargo.


The 1999 Montreal Convention also preserved the so-called settlement inducement provision contained in Article 22(4) of the Hague Protocol amendments.  Article 22(6) of the 1999 Montreal Convention provides:

“The limits prescribed in Article 21 and in this Article shall not prevent the court from awarding, in accordance with its own law, in addition, the whole or part of the court costs and of the other expenses of the litigation incurred by the plaintiff, including interest.  The foregoing provision shall not apply if the amount of the damages awarded, excluding court costs and other expenses of litigation, does not exceed the sum which the carrier has offered in writing to the plaintiff within a period of six months from the date of the occurrence causing the damage, or before the commencement of the action, if that is later.”

WHY RATIFY THE CONVENTION?


Elimination of the passenger limit


It is difficult to argue that the old Hague $20,000 passenger liability limit should be continued.  While there are vast differences between countries in recoveries for passenger injuries and death, the Hague limit is so far below the standard in virtually all countries that it cannot be sustained.  More significant for those countries that seek to retain the limit is that many countries will require, at a minimum, full disclosure of substandard limits to the extent national laws would allow them to continue at all.  The minority of countries that would retain the old limit may find that the public would avoid using their carriers when an alternative carrier that does not limit passenger recoveries is available.  Moreover, should an accident occur, and the old limit be asserted, the damage to an airline in terms of passenger avoidance would be compounded far beyond the damage that normally arises from any fatal aircraft accident.  To attempt to follow standards so far below the current world standard would not only constitute a major injustice to the passengers traveling on that airline, but would characterize the airline as one to be avoided by passengers.


There were a few countries at the Montreal Diplomatic Conference that were concerned that the elimination of the Warsaw/Hague passenger liability limits would be detrimental to their carriers, in that it would lead to extraordinarily high insurance costs.  However, it is no longer possible to retain any limitation on insurance costs through retaining the Warsaw/Hague liability limits.  Failure to ratify the 1999 Montreal Convention will not result in any appreciable savings of insurance costs for carriers of those countries.  


Too many countries have adopted laws to prevent the application of the Hague passenger liability limits to provide any hope of the ability to retain the application of those limits.  It is only because of the widespread scope of the IATA Agreements waiving the passenger liability limits in their entirety that the Warsaw/Hague liability system has survived denunciation pending adoption of the 1999 Montreal Convention.


But perhaps even more significant is that retention of the Hague limits will not result in a significant saving in insurance costs for carriers from non-ratifying countries.  With round trip passenger journeys from the 64 countries that have ratified the 1999 Montreal Convention not subject to passenger liability limits, it is inconceivable that any major international airline could isolate itself from exposure to unlimited liability.  With such exposure, insurance premiums for carriers of countries which had not ratified Montreal 1999 would be equivalent to carriers from countries which had ratified.  Indeed, an attempt to apply the unfair Hague limits would ultimately lead to protracted, and quite possibly successful, litigation to establish willful misconduct.  The costs of such protracted litigation would likely far exceed any decreased payout by the insurance carrier from an unlikely successful application of the liability limits.


Thus it was that in the United States, U.S. carriers did not encounter significant insurance cost increases when the IATA Agreements were signed, or upon ratification of the 1999 Montreal Convention.  We recognize that there are vast differences in costs of insurance for different carriers.  But the primary determinant of these costs are the bargaining power of the carrier, its safety record, and the levels of supply and demand in the insurance market—not any contemplated application of international Convention liability limits which no longer exist in the real world.


The IATA Agreements are not adequate


The widespread application of the 1997 IATA Agreements waiving the Warsaw/Hague liability limits in their entirety provided an essential bridge to prevent withdrawal by many countries from the Warsaw/Hague system pending adoption and the coming into force of the 1999 Montreal Convention.  But the IATA Agreements are no substitute for the new Convention, which retains the Warsaw system under modern liability rules.


First, the IATA Agreements are voluntary contracts between the airline and the passenger in accordance with the specific provision for such waiver agreements in Article 22(1) of Warsaw/Hague.  They do not have the force of international law uniformly applied as does the 1999 Montreal Convention.  For this reason national governments will, and indeed have, adopted national legislation which imposes minimum standards on all carriers operating to their territory.  The result is a hodge-podge of liability laws, with no predictability for insurers.  As noted, insurers will charge premiums based on the maximum exposure, and no savings in insurance costs could be anticipated.


But even more significantly, the waivers in the IATA Agreements apply only to those carriers which have become parties to the Agreements.  If a carrier is not a Party, it may attempt to apply the unacceptable Warsaw/Hague passenger liability limits.  Not only would this generate protracted litigation, but it will lead to national laws to avoid that result, and an aggravation of the hodge-podge of liability rules applicable to a given case.  Moreover, a number of the carriers that have signed the IATA Intercarrier Agreement on Passenger Liability (IIA) (the first IATA Agreement that waives the Warsaw/Hague passenger liability limits) have not signed the IATA Agreement on Measures to Implement the IATA Intercarrier Agreement (MIA)(the second IATA Agreement that provides for strict liability up to 100,000 SDRs).


Finally, the new 1999 Montreal Convention provides a uniform system with vast improvements, as outlined above, over the Warsaw/Hague system.  Many of these are carrier oriented.  Thus, the archaic passenger ticketing requirements of Warsaw are eliminated, permitting modern forms of electronic ticketing.  The per-passenger baggage liability limit no longer requires the needless, and costly, procedure of weighing of the baggage in order for the limit to be applied.  And the new liability limit for passenger delay will help carriers avoid what threatened to be an evolving and costly new liability exposure.  But most significantly, when the 1999 Montreal Convention fully supplants the outmoded Warsaw/Hague system, there will be a single, uniform, and very importantly, predictable, liability system that will benefit carriers, passenger, insurers and the Governments adopting such a system.

RECOMMENDATION


The United States urges the ASG to adopt the following recommendation:

That the TPT transmit the following statement for endorsement by Senior Officials and Ministers, with a view toward adoption by APEC Leaders at their meeting on 18-19 November, 2005:

“The APEC Leaders call upon all member economies to promptly ratify or adhere to the Montreal Convention of 1999.  Member economies are requested to report on their progress in this regard at the next meeting of the Transportation Working Group.”

