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Introduction 

This paper is in reference to the Facilitation of International Shipping Project, in particular Volume 3 on “Policy Alternatives towards International Shipping Liberalization”, specifically Policy Item 2 on Liner Shipping. 

This policy item has not been adopted and it was agreed at the 13th Maritime Initiative meeting of the 23rd TPT/WG held in Beijing that future work would depend on volunteer(s) undertaking the task of developing the guidelines for the regulation of liner shipping. The Chairman invited the Marine Initiative interested in this subject to contribute to the further progress that would facilitate discussion at the next meeting

In response to this invitation, Canada submitted a discussion paper (MI/04 II/3/6) at the 14th Maritime Initiative meeting of the 24th TPT/WG held in Bangkok. This paper was debated and it was agreed that a Terms of Reference should be developed for a study of “non-rate making agreements”. This decision recognizes the continuing erosion of the influence of shipping conferences in major markets and a conclusion of an OECD-Maritime Transport Committee study on Competition Policy in Liner Shipping (DSTI/DOT(2002)2)
 that “Carriers should be able to pursue operational and/or capacity agreements with other carriers as long as these do not confer undue market power to the parties involved.”.  

This paper introduces a draft Terms of Reference that was prepared and distributed by Canada to the Marine Initiative and then modified as a result of comments received from Japan (underlined in the text) and the Philippines (in square brackets and italics). The Marine Initiative will be invited to consider and adopt the Terms of Reference for the project and also discuss related issues during the 15th Maritime Initiative meeting of the 25th TPT/WG.  

Draft Terms of Reference

The attached draft Terms of Reference are intended to build on the OECD report by further studying these agreements and lead to the development of guidelines on a common treatment for “non rate-making agreements”. 

ASIA PACIFIC ECOMOMIC COOPERATION (APEC)

TRANSPORTATION WORKING GROUP (TWG)

MARITIME INITIATIVE GROUP (MIG)

TERMS OF REFERENCE FOR A CONSULTANT STUDY OF

COMPETITION POLICY RELATING TO LINER SHIPPING

INTRODUCTION:

[In 1994 at Bogor, Indonesia the APEC Economic Leaders resolved to achieve free and open trade and investment in Asia-Pacific by 2010 for developed economies and 2020 for developing economies. In 2004, APEC Transportation Ministers listed their priorities for all transportation modes, which among other priorities included: 

· Implementing the Bogor Goals on free and open trade and investment;

· Improving human capacity and institutional development, with a particular focus on developing concrete results-oriented actions of economic and technical assistance and capacity building to ensure the balanced advancement between economic and technical cooperation and trade and investment liberalization and facilitation. ]
The APEC Marine Initiative Group (MIG) has a mandate “to develop a maritime initiative aimed at promoting an efficient, safe and competitive operating environment for maritime transport”. 
 

The MIG has been given a lead role by APEC with regard to the identification of maritime policies that promote the development of efficient international shipping. A consultant
 was hired by APEC to develop such policy proposals. The consultant’s three volume report can be found on the APEC-TWG website at http://www.apec-tptwg.org.tw/ .

The third volume of the consultant’s report proposed 10 policy items for adoption by APEC. Policy Item 2 dealt with liner shipping and recommended that APEC member economies develop a set of agreed guidelines for the regulation of liner shipping markets.

Policy Item 2 stated the following with respect to shipping conferences.

“While shipping conferences and other forms of cooperative and/or collusive activity are generally considered to be anti-competitive, they survive because many governments, including those of a majority of APEC member economies, exempt them from the provisions of their competition policy regimes. 

Significant differences exist regarding the application of competition policy to liner shipping within APEC member economies. While most developed economies exempt shipping conferences - defined broadly to include discussion agreements – from the application of competition policy, some developing Asian countries have not sought to regulate liner shipping.

Harmonization of liner shipping policies could lead to significant gains. Other things being equal, the greater the degree of harmonization, the lower the cost of providing shipping services. Moreover, harmonization of liner shipping policy in accordance with a set of agreed principles would minimize the possibility of disagreement between APEC member economies.”

Cooperation in liner shipping has become far more complex in the days since the first days of shipping conferences. The impetus for new forms of cooperation was particularly strong in the 1960s when conventional shipping gave way to container shipping and firms faced huge capital requirements for new fleets and terminals. Initial forms of cooperation included loose operational agreements involving slot purchases (i.e. a line purchases container slots on another lines ships), slot sharing, cost pooling, revenue pooling and combined marketing. Increasing globalization added to this drive to cooperate with additional layers of complexity including consortia and ultimately global alliances that involve both conference and non-conference lines. Globalization also pushed the penetration of these agreements well beyond the operations pertaining to ships to include terminals, in-land transport and logistics.

This increased operational cooperation has extended the reach of most of the lines while allowing them to rationalize capacity. Evolutionary changes in regulatory regimes in major markets such as the United States and the European Union have in the meantime resulted in a continuing erosion of conference power such that it is reasonable to conclude that, eventually, anti-trust immunity for “rate-making” agreements may not be as important in the future.  The MIG has decided to concentrate its harmonization efforts towards the “non rate-making” or operational agreements prevalent in international liner shipping, with particular attention to be given to the impacts on carriers, cargo interests, ports and inland transport of the practices associated with these agreements.   

PURPOSE OF THE STUDY

This study will develop an inventory of non rate-making agreements, both commercial and operational, that currently exist in APEC trade routes and assess their pros and cons to carriers, shippers and other stakeholders. It will identify the anti-competitive aspects of such agreements and propose guidelines to deal with these anti-competitive aspects.

METHODOLOGY

The methodology will be discussed and agreed upon at the next MIG meeting. There are several options for approaching the study including:

1. Background research and fact finding on non rate-making agreements and associated practices

2. A macro-level analysis of the effects of such agreements on trade within the APEC region and beyond (i.e., the global reach and affordability of liner shipping services);

3. Analyses of the benefits and costs arising from the non rate-making agreements and associated practices and their incidence on carriers, shippers and other stakeholders;
4. Assessing the direct impacts of these agreements on carriers, shippers and other stakeholders in APEC member states possibly through the use of case studies;
5. Any combination of the above. 

Maritime Mission Statement
APEC member economies recognize the mutually complementary and supportive relationship between liberalization, facilitation and economic and technical cooperation and note the importance of promoting a more efficient and competitive transportation operating environment on the basis of fair, reciprocal and equitable access to markets and opportunity in international maritime transport between member economies.

In accordance with the Joint Ministerial Statement of Ministers responsible for transportation, and the Transportation Working Group’s Vision Statement, this Mission Statement sets out principles for promoting an efficient, safe and competitive operating environment for maritime transport to be achieved by economies working together with the private sector, with the objective of fostering the concept of intermodalism and encouraging member economies to adopt a forward looking origin-to-destination approach including modal interface and onward transport.

In accordance with the Bogor Declaration, the principles of the Osaka Action Agenda, specifically member economies agree on the need to encourage and foster the following:

Liberalization. 
A continuing process of liberalization of maritime transport to ensure, through fair, reciprocal and equitable market access and investment opportunities, the creation of a competitive transportation operating environment for all maritime transport providers.

Efficiency

Promotion of efficient maritime transport for the movement of goods and passengers.


Facilitation

Facilitation of the provision of maritime transport through the elimination or reduction of unreasonable regulatory, institutional and other impediments; and promoting the use of uniform documentation and procedures and the implementation of compatible EC/EDI systems as a means of improving the efficiency of maritime transport and intermodal transport.

Harmonization

The adoption of a compatible approach to the implementation of international conventions, standards, technical regulations and safety measures to provide a sound basis for international trade in maritime transport, including the adoption of compatible standards and other criteria relating to the design, construction and operation of maritime and intermodal transport equipment and infrastructure.


Transparency
Greater transparency of maritime regulatory arrangements, administrative procedures and government support and other measures which impede market access, investment, and the provision of maritime transport and intermodal transport.

Participation
Promotion of private/business sector participation in the development and provision of maritime transport infrastructure and encouragement of the private/business sector to initiate economic and technical cooperation activities.

Economic and Technical Cooperation
Identification and implementation of “best practices” with respect to the design and operation of maritime transport facilities, including navigation, ship operating systems, communications, cargo terminal operation, and other relevant software systems applications. 

Environmental Protection and Safety

The implementation of internationally agreed rules and standards to achieve environmentally friendly development, safe shipping practices and protection of the marine environment and encouragement of measures to facilitate the continued development of safe and economically viable practices.

� OECD Final Report on Competition Policy in Liner Shipping, April 16, 2002  (http://www.oecd.org/dataoecd/13/46/2553902.pdf)


� Mission Statement of the Maritime Initiative Group, attached


� Meyrick & Associates PTY Ltd of Australia





