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(As of 13/10/05)
Thailand’s Progress towards the Bogor Goals (Transport)

-----------------------------------------------------------------

In today’s changing world, Thailand cannot avoid being linked with the world economy and society.  The Government must therefore conduct foreign and international transport policies that will support Thailand’s national interests. In the meantime, other regional cooperation with our APEC colleagues must be sought and cooperation must be built, especially at the level of the region, to develop together and prevent problems that may affect the path to Bogor goal of Thailand.

The Government shall conduct a proactive foreign policy based on the principle of equal treatment, and aims to promote and expand friendship and cooperation with other APEC economies, in political, security, economic, social and cultural aspects, with transport policy as a key instrument in enhancing the Government’s economic and social development policies.

Thailand and APEC

Thailand is one of the founding members of APEC since 1989.  Thailand has played a constructive role in APEC and continued to pursue the APEC’s ambitious goals of free and open trade and investment in the Asia-Pacific by 2010 for developed member economies and 2020 for developing ones.  In 1992, Thailand hosted the Fourth APEC Ministerial Meeting and was again be the host for the 11th APEC Economic Leaders’ Meeting in November 2003.  In transportation sector, Ministry of Transport of Thailand hosted the 24th APEC Transportation working group in Bangkok Thailand in August of 2004.

Ministry of Transport of Thailand realize that all APEC Member Economies are striving to meet the APEC free trade goals set in Bogor, Indonesia, in 1994.  These are what was then stated as "the long-term goal of free and open trade and investment in the Asia-Pacific Region".  As these target dates draw nearer each APEC Member Economy has undertaking a voluntary review of the Individual Action Plans (IAPs) they are implementing to achieve their Bogor Goals.

According to the terms of reference from the APEC Transportation Working Group, this paper focuses on three specific transport issue areas considered in Thailand economy's IAP in which progress and best practices towards the achievement of the Bogor goals will be considered.

Maritime Transport

International Shipping

International shipping in Thailand is open to both Thai and foreign maritime transport operators.  To operate a vessel internationally under a Thai flag, one has to fulfill specific operational requirements imposed by the following laws:

(1)
The Thai Vessels Act B.E. 2481 (as amended by the Act B.E.2540).  The operator must be a juristic person incorporated under Thai law with at least 51% of Thai equity.  His vessel must also be registered for flying the national flag at the Marine Department.

(2)
The Navigation in Thai Waters Act B.E. 2456 (as amended by the Act B.E. 2540). The operation of such vessels when plying in Thailand’s territorial water is under the supervision of the Marine Department for safety and marine environmental aspects.

(3)
The Mercantile Marine Promotion Act B.E. 2521. The operator referred to in (1) is also required to register as a maritime transport operator at the Maritime Department.

The competent authorities responsible for the above-mentioned laws is the Marine Department, which is responsible for navigational safety, control of waterborne traffic, ship registration and inspection, maintenance of navigation channels, installing aids to navigation, providing pilot services for seagoing vessels, training and monitoring the quality of seamen, minimizing environmental impact caused by navigation and ports, promotion and development of maritime transport and related business as well as enforcing the  above-mentioned laws.

Domestic Shipping 

For national security reason, Thai domestic shipping is restricted to Thai vessels according to the following laws:

(1)
The Thai Vessels Act B.E. 2481 (as amended by the Act B.E.2540) The vessels must be owned either by natural person of Thai nationality or juristic person incorporated under the Thai Civil and Commercial Code with at least 70% of Thai equity. Foreign operators can invest in Thai domestic shipping companies with their equity not exceeding 30% of total equity. Employing foreign vessel in domestic shipping may be allowed under certain conditions on a case by case basis by the Minister of Transport. (e.g. when certain types of existing domestic vessels are insufficient to render services which cannot be efficiently replaced by other modes of transport.) All vessels engaged in domestic shipping must be registered under a Thai flag at the Marine Department.

(2)
The Navigation in Thai Waters Act B.E. 2456 (as amended by the Act B.E. 2540). Like international shipping, the navigation of such vessels in Thai territorial waters is controlled by the Marine Department to ensure safety and minimize effects on marine environment.
For national security concern, the restrictions on domestic shipping are just part of traditional integrated national security measures directed by higher authority at the national level. To revise such restrictions would require intensive consideration by such authorities and other agencies concerned.

Port Operations

The Port Authority of Thailand Act B.E.2494 (1951) as amended by the Act B.E.2543 (2000) listed work activities to be carried out by the Port Authority of Thailand (PAT) including management, monitoring and control of Bangkok Port, Laem Chabang Port and other designated ports. Currently, there are five public ports under the supervision of PAT, namely, Bangkok Port, Laem Chabang Port, Ranong Port, Chiang Saen Port and Chiang Khong Port. PAT is allowed to make decisions on appropriate management and operations of each port under its control, provide that such decisions must correspond to PAT’s work objectives as stipulated by the Act.

In response to the government’s privatization policy, the operations of Laem Chabang port have been contacted out by means of concession. 

For the operations of other major public ports as well as private ports, the Thai Government has maintained the policy that the private sector be allowed to participate in port services either by operating the existing facilities in such ports or funding the development of and operating the new or additional facilities. To apply as a port operator, one must conform to the Foreign Business Act B.E. 2542 i.e. the operator must be a natural person of Thai nationality or juristic person incorporated under the Thai Civil and Commercial Code with at least 51% of Thai equity.  Besides, the private operator is required to obtain permission for the construction, safety and operation of the port according to the Navigation in Thai Waters Act and the law on Business Affecting Public Security and Well-being.

Air Transport

Presently, air transport services in Thailand are subject to the following legislative measures, inter alias,

-
the Announcement of the Thai National Executive Council No. 58 (B.E.2515)

-
The Foreign Business Act (B.E.2542)

-
The Constitution of the Kingdom of Thailand (B.E. 2540)

-
The Air Navigation Act (B.E.2497)

-
The Telecommunications Business Act (B.E.2544)
-
Air services agreements

Scheduled Air Services - Domestic Air Services:

An operator must conform with

1)
The Air Navigation Act (B.E. 2497), for example

-
Section 17; No aircraft shall alight or take off at any place other than at licensed aerodromes or at temporary alighting and take off areas that have been granted permission or which the Minister of Transport has designated.

-
Section 18; An aircraft shall fly on a course designated by Ministerial Regulations.

-
Section 19; An aircraft shall adhere to the rules of the Civil Aviation Board. (For more details, see Section 16-22)

2)
The Announcement of the Thai National Executive Council No. 58 (B.E. 2515). "No person shall operate some specific public utility (air transport is a kind of that public utility) unless specific permission is granted by the Transport Minister". (For more details, see items 3, 4 and 9).

3)
The Foreign Business Act (B.E. 2542). "Domestic air transport is prohibited to aliens unless specific permission is granted by the Commerce Minister, and with the appropriate Cabinet resolution." (For more details, see Section 8 and List two of the Act)

Scheduled Air Services - International air services:

Thai Operators; An operator must conform with

1)
Sections 16-22 of the Air Navigation Act (B.E. 2497) (refer also to "domestic air services" above. In addition, section 27 also applies. Section 27: " No aircraft other than foreign aircraft shall fly outside the Kingdom, unless where written permission from the competent officials is received".

2)
The Announcement of the Thai National Executive Council No. 58(B.E.2515).

3)
Air services agreements.

Foreign Operators;

An operator must conform with

1)
Sections 16-22 of the Air Navigation Act (B.E. 2497) (also refer to "domestic air services"). In addition, Section 28 also applies.

Section 28: "No foreign aircraft shall pass through, take off or alight in the Kingdom, except those having the rights in accordance with conventions, or through treaties, or having received written permission from the Minister."

2)
Air services agreements

Road Transport Services – Provision and Ownership

Road transport services in Thailand are, inter alia, subject to the following legal measures:

-
Land Transport Act B.E. 2522(1979)  This act was enacted to regulate and monitor on the subject of road transport such as transport operation, operational license and control particular commercial vehicles (bus and truck.) 

-
Foreign Business Act B.E. 2542 (1999):   This act deals with the issues, the right and restriction of foreigners doing business in Thailand.

-
 International Road Transport Agreements:   Thailand has concluded bilateral agreements and multilateral agreements on international road transport as follows: 

Bilateral Agreements

-
Memorandum of Understanding between the Government of the Kingdom of Thailand and the Government of Malaysia on the Movement in Transit of Perishable goods by road from Thailand through Malaysia to Singapore, 1979

-
Agreement Between the Government of the Kingdom of Thailand and the Government of the LAO People’s Democratic Republic on Road Transport, 1999. 

-
Subsidiary Agreement Specifying Road Transport Arrangement between the Government of Thailand and the Government of the Lao PDR.,2001.

Multilateral Agreement 

-
Agreement on the Recognition of Commercial Vehicle Inspection Certificates for Goods Vehicles and Public Services Vehicles issued by ASEAN Member Countries, 1998.

-
ASEAN Framework Agreement on the Facilitation of Goods in Transit, 1999 (Thailand agreed and signed Protocol 3 – Types and Quantity of Road Vehicle in 1999, Protocol 4 – Technical Requirement of Vehicles in 1999, Protocol 5 – ASEAN Scheme of Compulsory Motor Vehicle Insurance in 2001, Protocol 8 – Sanitary and Phytosanitary Measures to Implement the ASEAN Framework Agreement on the Facilitation of Goods in Transit in 2000 and Protocol 9 – Dangerous Goods in 2002)

-
Agreement between and among the Governments of the Kingdom of Cambodia, the People’s Republic of China, the Lao People’s Democratic Republic, the Union of Myanmar, the Kingdom of Thailand, and the Socialist of Cross-border Transport of Goods and People (Thailand signed 14 annexes and 2 protocols from total 17 annexes and 3 protocols under this agreement).

List of signatory Annexes and Protocols  

Stage 1  signed on 30 April 2004 , Phanom Penh , Cambodia

1.
Annex 2 Registration of Vehicles in International Traffic 

2.
Annex 4 Facilitation of Frontier Crossing Formalities 

3.
Annex 7 Road Traffic Regulation and Signage

4.
Annex 11 Road and Bridge Design and Consideration Standards and Specifications 

5.
Annex 12 Border Crossing and Transit Facilities and Services 

6.
Annex 13 a Multimodal Carrier Liability Regime 

7.
Annex 15  Commodity Classification System 

8.
Protocol 1  Designation of Corridors Routes and Points of entry and exit 

Stage 2  signed on 16 December 2004, Vientiane, Lao

1.
Carriage of Dangerous Goods

2.
Annex 9 Criteria for Licensing Transport operators for Cross-Border Transport Operations

3.
Annex 13 b  Criteria for Licensing Multimodal  Transport operators for Cross-Border Transport

4.
Annex 16 Criteria for Driving Licenses 

Stage 3  signed on 5 July 2005, Kunming , The People's Republic of China

1.
Annex 3 Carriage of Perishable Goods

2.
Annex 5 Cross-Border Movement of People

3.
Annex 10 : Conditions of Transport

4.
Protocol 2  Charges Concerning Transit Traffic
International Road Transport (cargo and passenger)

To provide international road transport services, it is not necessary to have a road transport agreement between Thailand and the country which the operator wishes to provide international road transport services to and from. If there is an agreement, it will ensure operators the right of passage into the territory of the other party (country) under such an agreement. The requirements of transport operators will comply with the criteria set out in the Land Transport Act A.D. 1979. Thailand has concluded bilateral and multilateral international road transport agreements with neighbor countries (see Road Transport Agreements)

Domestic Road Transport (Cabotage) (cargo and passenger)

Domestic transport of both passengers and cargo within Thailand must be provided by a natural person of Thai nationality or juristic person incorporated under Thai laws.

No person shall operate fixed route transport, non-fixed route transport, and private transport unless he has obtained license from the registrar.  The applicants for a license must comply with the criteria set out in the Land Transport Act A.D. 1979 and concerned ministerial regulations.

Licensing and Qualification Requirements of Service Provider
International Road Transport (cargo and passenger)

Applicants for a license to provide international road transport services must comply with the Land Transport Act B.E. 2522(1979).  Applications shall be submitted to the Department of Land Transport.  

International road transport, under the Land Transport Act B.E. 2522(1979) is categorized as:

Fixed Route and Non Fixed Route International Road Transport Services

In addition to meeting the general requirements mentioned above, an applicant for a license to provide fixed route and non fixed route international road transport services must be either a limited company or limited public company or a Thai government organization.  If the corporate headquarter of applicant is located outside Thailand, it must have a branch office or agency registered under Thai laws and located in Thailand

Private International Road Transport Services (Commercial)

In addition to meeting the general requirements mentioned above, an applicant for a license to provide private international road transport services (commercial) must be either a registered ordinary partnership, a limited company or limited public company.  If the corporate headquarter of applicant is located outside Thailand, it must have a branch office or agency registered under Thai laws and located in Thailand.  

Domestic Road Transport (Cabotage) (cargo and passenger)

Applicants for a license to provide domestic road transport services must either be a natural person of Thai nationality or juristic person incorporated under Thai laws, depending on the specific type of license it seeks to obtain.  Applications must be submitted to the Department of Land Transport, Thailand.

Thai Juristic Persons:

1
Registered ordinary partnership.  All partners shall be Thai nationals.

2
Limited partnership.  All partners of the unlimited liabilities shall be Thai nationals and not less than fifty-one percent of the partnership’s capital shall be owned by the partners who are private citizens and Thai nationals.

3
Limited company.  Not less than half of the total number of the directors of the company shall be Thai nationals and not less than fifty-one percent of the capital of the company shall be owned by shareholders who are private citizens and Thai nationals or shall be owned by a registered ordinary partnership, limited partnership or limited company or hall be owned by a Ministry or equivalent, Department, Bangkok Metropolis, Provincial Administrative Organization, Municipality, Sanitary District, Pattaya Muang, State Enterprise under the law on budgetary procedure or Government Organization under the law on the establishment of Government organizations or the law on such matters, and such limited company shall have no article of association that allows the issue of shares of the type that are issued to the holders;

4
Limited public company.  Not less than half of the total number of the directors of the company shall be Thai nationals and not less than fifty-one percent of the capital of such limited public company shall be owned by shareholders who are private citizens and Thai nationals 

In the case a shareholder of the limited company or limited public company is a registered ordinary partnership, limited partnership, limited company or limited public company, the said shareholder shall have the characteristics pursuant to 1, 2, 3 or 4, as the case may be.

The Central Land Transport Control Committee shall have the power to make exemption of the requirements as deemed necessary or due to special causes, case by case.  

Foreign Entry
International Road Transport (cargo and passenger)

Foreign operators:

A foreign operator wishing to apply for a license to provide international road transport services to and from Thailand shall comply with Foreign Business Act 1999 and the Land Transport Act 1979 (see section on operational requirements)

Fixed Route and Non Fixed Route International Road Transport Services

(see Licensing and Qualification Requirements of Service Providers: International Road Transport Services: Fixed Route and Non Fixed Route International Road Transport Services)

Private International Road Transport Services(Commercial)

(see Licensing and Qualification Requirements of Service Providers: International Road Transport Services: Private International Road Transport Services(Commercial)

Thailand does not currently plan to amend regulations with respect to limitations on the number of shareholders and will maintain existing conditions pertaining to domestic transport businesses as specified under the Land Transport Act. This Act requires that domestic transport operators must be of Thai nationality, or a Thai juristic person registered under Thai law, and have its head office based in Thai territory.

-
In the case of a Limited Company, not less than half of the Board of Directors of the Company must be Thai nationals and not less than 51% of the capital of the company must belong to Thai nationals.

-
In the case of a Proprietary Limited Company, not less than half of the Board of Directors of the company must be Thai nationals and not less than 50% of the total shares allocated must belong to shareholders who are Thai nationals.

Nevertheless, under section 8 of the Foreign Business Act, foreign businesses are prohibited to engage in businesses that affect the county’s national security and safety. It also prohibits foreign business that may affect the country’s art and culture, tradition, folk handicraft as well as natural resources and environment as specified in list 2, except where permission is granted by the minister and approved by the cabinet. This list includes domestic land transport businesses.

Discriminatory Treatment/MFN

International Road Transport (cargo and passenger)

Capacity and routes available to Thai and foreign operators are agreed upon according to the concerned agreements. (see Road Transport Agreement)
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