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I.
Introduction

1. The terms “unruly” or “disruptive” passengers refer to passengers who failed to respect the rules of conduct at the airport or on board aircraft or to follow the instructions of the airport staff or crew members, and thereby disturbed the good order and discipline at an airport or on board the aircraft.   The problem of unruly or disruptive passengers is not new in any mode of public transport, the aviation industry in particular.

2. The international conventions on aviation security, i.e. the Tokyo Convention, the Hague Convention, the Montreal Convention and the Montreal Protocol, had been made to deal with acts of unlawful interference with civil aviation but were not intended to specifically deal with less serious offences committed by unruly passengers.

3. Recognising the increase in the number and the gravity of reported incidents involving unruly passengers, ICAO saw the need to develop and implement a set of law and regulations for universal implementation by civil aviation authorities and for law enforcement agencies to effectively tackle the problem.  In June 1997, a study group on unruly passengers was established to study acts or offences of concern to the international aviation community and not covered by existing air law instruments.
4. Subsequent to the Study Group’s recommendations, ICAO resolution A33-4 was adopted at the ICAO Assembly in Montreal in October 2001 urging Contracting States to enact national law and regulations, incorporating as far as practicable the ICAO Model Legislation on Certain Offences Committed on Board Civil Aircraft to deal with the problem of unruly passenger offences.

II.
The ICAO Model Legislation

5. The ICAO Model legislation contains four sections:
(a) 
Section 1 targets assault, intimidation or threat, whether physical or verbal against a crew member if such act interferes with the performance of their duties and non-compliance with lawful instruction given by aircraft commander or his delegates. 

(b) Section 2 targets physical violence which specifically includes sexual assault, child molestation, assault, intimidation or threat, whether physical or verbal, intentionally causing damage or destruction of property and intoxication resulting from consumption of alcoholic beverages or drug.

(c) Section 3 targets smoking related offences which includes smoking in a lavatory or elsewhere in a manner likely to endanger the safety of the aircraft, tempering with a smoke detector or other safety-related device and operation of portable electronic device when such use is prohibited.
(d) Section 4 establishes jurisdiction of states over offences committed onboard aircraft under their control, aircraft in or over their territory and the extension of such jurisdiction to any other aircraft in flight if the next landing of the aircraft is in their territory and the aircraft commander delivers the offender to the authority with the request to prosecute and assurance that similar requests will not be made to authorities elsewhere.  

III.
The Hong Kong Experience

6. There are certain relevant legislations under the Aviation Security Ordinance, the main legislation governing aviation security in Hong Kong, that deal with offences on board civil aircraft.  However, they are intended to target more serious aviation security-related offences only.  Although the Hong Kong Police may invoke certain domestic criminal legislations against a number of criminal offences onboard an aircraft under the Aviation Security Ordinance, there were still a number of aviation-specific offences like the unlawful use of electronic devices in-flight, interfering air crew in their performance of duties, etc., that were not covered.

7. Furthermore, these legislations were not applicable to offences committed onboard a non-Hong Kong-controlled aircraft unless the offence was committed in or over Hong Kong.  This left a gap in the legislation that often allowed the offenders to walk free even though the police have sufficient evidence to prosecute them when they arrive in Hong Kong.  

8. Subsequent to the adoption of ICAO Resolution A33-4 in 2001, Hong Kong commenced a lengthy law drafting process to incorporate the ICAO model legislation into the Laws of Hong Kong to enhance the security of passengers and crew on international flights.  The objective was to impose criminal sanctions against unruly or disruptive behaviour offences committed on board civil aircraft, and to extend Hong Kong's jurisdiction to acts and offences falling under the general description of assault, intimidation, sexual assault and child molestation committed on board a non-Hong Kong-controlled aircraft while in flight outside Hong Kong, with its next place of landing in Hong Kong.
9. The major elements of the ICAO model were carefully considered and compared with existing Hong Kong legislations.  At the end of the drafting process, seven new offences relating to unruly or disruptive behaviour committed on board civil aircraft were introduced into the amended legislation, including offences relating to:

i. Obstruction of crew members in performing their duties; 
ii. Failure to comply with instructions given by crew members; 
iii. Disorderly behaviour; 

iv. Tampering or interfering with aircraft component, apparatus, equipment or systems; 
v. Intoxication by alcohol, drug or other intoxicating substances; 
vi. Smoking: and 
vii. Operation of electronic devices in the aircraft when it is prohibited.

10. New jurisdictional provisions were also introduced to extend Hong Kong's jurisdiction over unruly or disruptive behaviour offences committed outside Hong Kong on board non-Hong Kong-controlled civil aircraft which next land in Hong Kong subject to the condition that the commander of the aircraft makes a written request to the Hong Kong Police to prosecute the offender and makes an undertaking on a prescribed form that he, and the operator of the aircraft, has not made and will not make a similar request to the authorities elsewhere. 
11. For maximum deterrence, the penalties for the new unruly behaviour offences range from a fine of HK$25,000 and 1-year imprisonment under summary conviction to a fine of HK$100,000 and 5-year imprisonment under conviction on indictment.
12. The draft amendment received full supports from the aviation industry and was passed into effect on 10 Nov 2005. A publicity campaign was launched to informed the public of the consequences of unruly behaviours onboard civil aircraft.  At the same time, all aircraft operators operating in Hong Kong were required to include the handling procedures for unruly passengers in their aircraft operators security programme and aircrew training programmes.

13. Since the coming into effect of the new legislation, a total of 3 proceedings were instituted, of which 1 took place onboard Hong Kong-controlled aircraft and 2 onboard non-Hong Kong-controlled aircraft.  The offenders were successfully prosecuted in all 3 cases under the new legislation. 

14. The amendment bill and full text of the Aviation Security Ordinance (Chapter 494 of the Laws of Hong Kong) can be found at the following websites:  http://www.legco.gov.hk/yr04-05/english/bills/b0502181.pdf

http://hklaw.ccgo.hksarg/eng/home.htm
IV.
Recommendation

15. Economies are urged to enact the ICAO model legislation on unruly passenger into their national law if they have not already done so.  The full deterrence effect of the legislation could only be realized when offenders understand that they will face punishment for their unruly behaviour onboard civil aircraft wherever they may be. 
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