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TRANSPARENCY OF AIR SERVICES ARRANGEMENTS

Purpose

To improve the transparency of air services arrangements and the reporting of developments in air services across the aviation sector in the APEC region through improved information sharing.  Consistent with the APEC Leaders’ Statement to Implement APEC Transparency Standards
 made in Los Cabos 2002 and delineated in Bangkok 2003, it is proposed that Members review existing measures for information sharing and report on new initiatives at the next meeting.

Background

Transparency refers to the publication and sharing of information, particularly.  In terms of air services, this means ensuring that accurate information about the sector, in particular the content of air services arrangements and relevant statistical information, are available and easily understood by stakeholders.

International aviation is a rapidly growing sector, particularly in the Asia Pacific.  Many airlines are expanding their operations and there has been considerable growth in the low-cost carrier sector.  Clear and accurate information regarding new and existing air services agreements may facilitate continued growth in aviation, particularly for emerging airlines, airports service providers and investors.  
Without active information sharing, members may also continue to operate under outdated assumptions.

This paper will outline mechanisms that can be implemented to facilitate greater communication and transparency across the sector globally.

Transparency in APEC
Transparency is a guiding principle for APEC to which Leaders of our economies have committed on several occasions.  APEC Leaders committed in the Osaka Action Agenda
 that: 

Each APEC economy will ensure transparency of its respective laws, regulation and administrative procedures which affect the flow of goods, services and capital amongst APEEC economies in order to create and maintain an open and predictable trade and investment environment in the Asia Pacific.

In 1999 in Auckland, APEC Leaders noted the need for ‘greater transparency and openness including improved reliability and timeliness of information’. 

More recently, APEC Leaders adopted a Statement to Implement APEC Transparency Standards in Los Cabos 2002 (the Leaders’ Statement).  This articulated that transparency. 

is a basic principle underlying trade liberalization and facilitation, where the removal of barriers to trade is in large part only meaningful to the extent that the members of the public know what laws, regulations, procedures and administrative rulings affect their interests, can participate in their development, can participate in administrative proceedings applying them and can request review of their application under domestic law.

Leaders also committed in the statement that

APEC sub-fora that have not developed specific transparency provisions should do so; and 

APEC sub-fora that develop such new or revised transparency provisions should present them to Leaders upon completion for incorporation into this Statement.

In doing so, Leaders noted that 

The provisions of this Statement will not require any Economy to disclose confidential information where such disclosure would impede law enforcement, the enactment of laws, or otherwise be contrary to the public interest or would prejudice the legitimate commercial interests of particular persons or enterprises.

To date the Aviation Experts Working Group has not presented new or revised transparency provisions to Leaders.

Benefits of Transparency
Improved transparency of air services arrangements and greater information sharing about the aviation sector will benefit a wide range of stakeholders.  More than ever, airlines, tourism operators and industry want and need to understand the air services opportunities available to them and their competition. 

The publication of air services agreements will enable Governments to measure the extent of their efforts against international counterparts.  It can inform their policy agendas and demonstrate to the broader public the effort required by government to facilitate air travel.

Greater information dissemination will increase the public’s understanding of the sector and remove the mystery of how the market operates.  This increases the accountability of both Government and airlines as they determine which markets to pursue and serve.

Airlines

Greater transparency of air services arrangements will inform and assist airlines to determine which markets to pursue and where potential business opportunities lie. It will allow airlines to better advise Government about their interest in potential routes and the scope for additional services on current routes.  In turn, this mutual cooperation will provide greater certainty for airlines as they manage their fleet or consider further expansion. 

This is particularly important in the current context, where the aviation sector is rapidly evolving and new and growing airlines have limited experience with often complex air services arrangements. Clear and complete information may assist airlines and investment in the sector.

Trade and industry

Transparent regulatory arrangements facilitate trade across the economy.  Most economies publish their telecommunication and banking regulatory frameworks to facilitate business on the ground. In aviation however, information about air services arrangements is lacking.  Trade can be hampered where air services arrangements are not well understood and the expansion of air services does not meet the needs of growing trade and business.  The increasing inclusion of dedicated freight capacity across arrangements will also be of key interest to industry. 

Regional advantage

Information sharing may assist in APEC economies negotiations with non-APEC partners. 

We understand, for example, that within the Europe Union, information on air services arrangements and forthcoming negotiations of each Member State is automatically exchanged.  Access to this information may provide European Union Member States with an advantage over its negotiating partners.

Sharing of information either publicly or through official networks such as the Transport Working Group may help counter this advantage.

Measuring liberalisation

Transparent air service arrangements will enable Government and industry to measure the extent of liberalisation across the sector with greater accuracy.  Greater awareness of air services trends and industry data will ensure the sector’s successes by highlighting areas warranting greater investment or reforms.

Data availability remains a significant problem in assessing developments in the sector.  The consultant for the project Liberalisation of Air Services in the APEC Region, 1995-2005 completed for the APEC Transportation Working Group noted the “difficulties [the consultant encountered] in obtaining credible base data…either due to its non-availability or the availability of inconsistent data from a number of sources.”

However, there are some useful developments.  The Developments in the Air Transport Sector (PART TWO) - Quantitative Air Services Agreements Review (QUASAR)
 was developed by the World Trade Organisation (WTO) Secretariat to inform debate on the level of liberalisation in air services globally.  Using data drawn from the ICAO World Air Services Agreement Database 2005, it evaluated the openness of agreements globally including capacity allowances, route rights, designation allowances and ownership arrangements.  

However, the QUASAR is unable to fully capture the current state of air services globally as the ICAO database it utilised is incomplete.  This is mostly due to the lengthy delays by Members in registering their new and amended air services arrangements with ICAO. 

Australia has subsequently provided the WTO Secretariat with information to update the QUASAR on its air services agreements and in doing so more accurately demonstrated its air services arrangements. 

Current transparency arrangements
Domestic mechanisms

Many Members are already undertaking measures to ensure the transparency of their air services arrangements. Below are some simple examples:

· The Canadian Transport Authority released a Report of bilateral agreements between Canada and other countries (http://www.cta-otc.gc.ca/air-aerien/agreements/main_e.html), outlining the traffic rights, designation and capacity of existing agreements up to March 2007.  A tabular summary is available online with full agreements available from a centralised Canada Treaty Information site. 

· The New Zealand Ministry of Transport lists on its website all nations with which it currently maintains air services agreement.  It also links to full details of the Air Services Agreement and Memorandum of Understanding which incorporates Single Aviation Market Arrangements with Australia (http://www.transport.govt.nz/international2). 

· The Multilateral Agreement on the Liberalisation of International Air Transportation, ratified by seven Asia-Pacific countries, is also published in full on its own website (http://www.maliat.govt.nz/).

· Australia is working to improve the accessibility of its air services policies and air services arrangements by updating the Department of Transport’s website (http://www.dotars.gov.au).  Following recommendations of a report by the Australian Productivity Commission DOTARS will over time publish all its air services arrangements, subject to the agreement of it bilateral partners.  DOTARS already publishes detailed statistical information on aviation (http://www.btre.gov.au/statistics/statsindex.aspx) and on the availability and allocation of capacity/frequency between Australia international airlines (http://www.dotars.gov.au/aviation/international/capacity.aspx). The Australian Department of Foreign Affairs and Trade also maintains an Australian Treaty Database which tracks all treaties signed, acceded and entered into force.  (http://www.dfat.gov.au/treaties/index.html)

· Outside the APEC region, the Directorate General of Civil Aviation in India publishes all its bilateral agreements online, including memorandums of understanding, current to May 2007 (http://dgca.gov.in/bilateral/bil_ind.htm).  It also publishes a summary table of foreign and Indian entitlements in terms of frequency, aircraft type and airline designations for each country with which it has agreements.

Global mechanisms

Under Article 83 of the Chicago Convention, members of ICAO are obliged to register their air services arrangements with the organisation.  This information is published and/or summarised on ICAO Net in the Database for Aeronautical Agreements and Arrangements
 and in ICAO’s World Air Services Agreement Database 2005.  Summaries of all registered agreements of each country can be searched and viewed online; with registrations and updates over the previous year highlighted on a separate page.  

Similarly, Article 102 of the Charter of the United Nations requires all treaties and international agreements entered into by any Member of the United Nations to be registered with the organisation as soon as possible after entering into force.  This information is then published through the United Nations Treaty Collection database (http://untreaty.un.org/English/treaty.asp). 

Conclusion
The Asia-Pacific is currently the major global growth area in aviation and is increasingly taking a global leadership role in aviation. Improved transparency by publication and sharing of information would support the region in capitalising on these growth opportunities and enable it to further demonstrate its leadership in aviation policy. 

Proposal

There are many things we as Member economies can do to promote and facilitate transparency in air services.  Consistent with the Leaders’ Statement, it is proposed that interested members of the APEC Aviation Experts Group undertake further work in their economies towards the publication or sharing of information about our air services arrangements.  

These may include:

Domestic publication

Members are encouraged to publish information about their air services arrangements on a suitable domestic website, for example the website of their Transport Department.  This is consistent with the general principles of the Leaders’ Statement To Implement APEC Transparency Standards, section 1 subparagraph (b) and (c).

Recognising the confidentiality and sensitivities of some aspects of air services agreements, information could be shared either in full publication or in summary form, as shown by the examples provided above.  A sample summary table is attached indicating what type of information Members could publish electronically (2).  

Efforts could also be made by Members to agree on the publication of future air services agreements during formalisation proceedings.  

Update of data inputs to WTO Quantitative Air Services Agreements Review
Australia encourages Members to provide the WTO Secretariat with updated and accurate information about their air services agreements. To facilitate the process, the Secretariat provided a ‘complementary information template’ in Annex D-II of the QUASAR document. The template is attached (3).

Members are encouraged to make submissions and corrections to the WTO Secretariat, in time for the third meeting of the Air Transport Review, intended for 2‑3 October 2007. 
Registration of air services agreements with ICAO

Australia encourages Economies to revisit their ICAO obligations. Under Article 83 of the Chicago Convention, ICAO Members are required to register their agreements with the Organisation. Pursuant to Article 8 of the Rules for Registration with ICAO of Aeronautical Agreements and Arrangements (Doc 6685-C/767), the registering party must submit two copies of the agreement to ICAO; one of these copies must be certified under the laws of the certifying State.

During bilateral air services negotiations, Economies may consider nominating one of the parties to be responsible for registering the agreement with ICAO. This could ensure both parties fulfill their ICAO obligation and ensure registration is completed in a timely fashion. 

Next Steps

Should a consensus develop to undertake reporting of air services arrangements on a transparent basis through the range of mechanisms outlined above, the Aviation Experts Group could develop principles on transparency to be reported to APEC Leaders.
Recommendations

1. That APEC Economies report on current approaches to disseminating information about their air services agreements at the next meeting of the Transportation Working Group; 

2. That Member Economies report any new initiatives or measures that could be undertaken to improve transparency across their air services arrangements or in the sector globally;

3. Member Economies agree to develop principles on transparency in air services agreements, to be reported to APEC Leaders, consistent with principle 8 of the Leaders’ Statement to Implement APEC Transparency Standards. 
Attachment 1 
LEADERS’ STATEMENT TO IMPLEMENT APEC TRANSPARENCY STANDARDS 
Los Cabos, Mexico 
27 October 2002

Bangkok, Thailand
21 October 2003

We, the Economic Leaders of APEC, reaffirm the commitment made in the Shanghai Accord to pursue implementation of APEC’s transparency principles. In so doing, we observe that transparency:

· is an important element in promoting economic growth and financial stability at the domestic and international levels;

· is conducive to fairer and more effective governance and improves public confidence in government;

· is a General Principle in the Osaka Action Agenda which requires its application to the entire APEC liberalization and facilitation process;

· is a basic principle underlying trade liberalization and facilitation, where the removal of barriers to trade is in large part only meaningful to the extent that the members of the public know what laws, regulations, procedures and administrative rulings affect their interests, can participate in their development, can participate in administrative proceedings applying them and can request review of their application under domestic law; 

· in monetary, financial and fiscal policies, and in the dissemination of macroeconomic policy data ensures the accountability and integrity of central banks and financial agencies, and provides the public with needed economic, financial and capital markets data; and 

· will be enhanced through well-targeted, demand-driven capacity building to assist developing economies make progress toward greater openness.

Accordingly, we are committed to implementing the following transparency standards, taking into account the General Principles in the Osaka Action Agenda. We recognize that implementation of these standards will be an important APEC-led contribution to achieving a successful outcome for the WTO Doha Development Agenda.

Transparency in Trade and Investment Liberalization and Facilitation
General Principles 

1. (a) Each Economy will ensure that its laws, regulations, and progressively, procedures and administrative rulings of general application respecting matters in Section C of Part One of the Osaka Action Agenda are promptly published or otherwise made available, for example via the Internet, in such a manner as to enable interested persons and other Economies to become acquainted with them.

(b) Each Economy will have or designate an official journal or journals and publish any measures referred to in paragraph 1 in such journals. Each Economy will publish such journals on a regular basis and make copies of them readily available to the public.

(c) An Economy may comply with subparagraph (b) by publication on the Internet.

(d) Each Economy will promote observance of the provisions of this paragraph by the regional and local governments and authorities within its customs territory.

2. When possible, each Economy will:

(a) publish in advance any measure referred to in paragraph 1 that it proposes to adopt; and

(b) provide where applicable interested persons a reasonable opportunity to comment on such proposed measures.

3. Upon request from an interested person or another Economy, an Economy will endeavor to promptly provide information and respond to questions pertaining to any actual or proposed measure referred to in paragraph 1.

4. Each Economy will ensure in its administrative proceedings applying any measure referred to in paragraph 1 that:

(a) wherever possible, persons of another Economy that are directly affected by a proceeding are provided reasonable notice, in accordance with domestic procedures, when a proceeding is initiated, including a description of the nature of the proceeding, a statement of the legal authority under which the proceeding is initiated and a general description of any issues in controversy;

(b) such persons are afforded a reasonable opportunity to present facts and arguments in support of their positions prior to any final administrative action, when time, the nature of the proceeding and the public interest permit; and

(c) its procedures are in accordance with domestic law.

5. Where warranted, each Economy will ensure that appropriate domestic procedures are in place to enable prompt review and correction of final administrative actions, other than those taken for sensitive prudential reasons, regarding matters covered by these Standards, that:

(a) provide for tribunals or panels that are impartial and independent of any office or authority entrusted with administrative enforcement and have no substantial interest in the outcome of the matter;

(b) provide parties to any proceeding with a reasonable opportunity to present their respective positions;

(c) provide parties to any proceeding with a decision based on the evidence and submissions of record or, where required by domestic law, the record compiled by the administrative authority; and

(d) ensure, subject to appeal or further review under domestic law, that such decisions are implemented by, and govern the practice of, the offices or authorities regarding the administrative action at issue.

6. For purposes of these Standards, administrative ruling of general application means an administrative ruling or interpretation that applies to all persons and fact situations that fall generally within its ambit and that establishes a norm of conduct but does not include: (a) a determination or ruling made in an administrative or quasi-judicial proceeding that applies to a particular person, good or service of another Economy in a specific case; or (b) a ruling that adjudicates with respect to a particular act or practice.

Specific Principles
7. Consistent with the above Standards, Economies will follow the transparency provisions contained in the following documents:

(a) APEC Group on Services Menu of Options for Voluntary Liberalization, Facilitation and Promotion of Economic and Technical Cooperation in Services Trade and Investment;

(b) APEC Investment Experts Group Options for Investment Liberalization and Business Facilitation to Strengthen the APEC Economies-For Voluntary Inclusion in Individual Action Plans;

(c) APEC Principles to Enhance Competition and Regulatory Reform;

(d) APEC Sub-Committee on Standard and Conformance objective to ensure transparency according to the WTO Agreements on Technical Barriers to Trade and Sanitary and Phytosanitary Measures, and the SCSC 1994 Declaration of an APEC Standards and Conformance Framework and 1998 Terms of Reference; and

(e) APEC Principles on Trade Facilitation.

8. (a) APEC sub-fora that have elaborated the above transparency provisions should review these regularly and, where appropriate, improve, revise or expand them further.

(b) APEC sub-fora that have not developed specific transparency provisions should do so. 

(c) APEC sub-fora that develop such new or revised transparency provisions should present them to Leaders upon completion for incorporation into this Statement.

The Full Statement is available at http://www.apec.org/apec/leaders__declarations/2003_leadersstmtimplapectranspstd.html

Attachment 2

	<ECONOMY>

	<Legal title of Agreement>

<Date>, entry into force <date>

	Characterisation of Agreement

	Traffic rights:
	<Select where relevant>

Fifth freedom

Seventh freedom

Cabotage

	Designation
	<local airline designations>

	
	<foreign airline designations>

	Tariffs:
	<Select where relevant>

Double approval

Double disapproval

Country of origin

Zone pricing

Free pricing

	Capacity:
	<Select where relevant>

Pre-determination

Bermuda I

Free determination

	Withholding:
	<Select where relevant>

Substantial ownership and control

Community of interest

Principal place of business

	Dedicated freight provision
	

	

	Route Rights

	
	Point of origin
	Intermediate points
	Points in other country 
	Points beyond

	Route 1
	
	
	
	

	Route 2
	
	
	
	

	

	Route Operated

	
	Route
	Aircraft type
	Frequency 
	Date

	Carrier 1
	
	
	
	

	Carrier 2
	
	
	
	

	

	Other active instruments

	<e.g. minutes, notes, protocols: date>
	<Outcome of instrument>

	
	
	
	
	


Notes: <e.g. details/conditions for routes>

Attachment 3

Annex D-II

Complementary information template

Please fill in the relevant fields and

insert a "l" wherever the relevant provision is included in the ASA.

Reporting party:  


Other party:


Date of ASA:  


Entry into force:  


	
	
	
	Inclusion

	Traffic rights
	
	Fifth freedom
	

	
	
	Seventh freedom
	

	
	
	Cabotage
	

	Cooperation
	
	Cooperative arrangements
	

	Designation
	
	Multiple 
	

	Withholding
	
	Substantial ownership & effective control
	

	
	
	Community of interest
	

	
	
	Principal place of business
	

	Pricing
	
	Double approval
	

	
	
	Double disapproval
	

	
	
	Country of origin
	

	
	
	Zone pricing
	

	
	
	Free pricing
	

	Capacity
	
	Pre-determination
	

	
	
	In-between Pre-det. and Bermuda I
	

	
	
	Bermuda I
	

	
	
	In-between Bermuda I and Free det.
	

	
	
	Free determination
	

	Statistics
	
	Exchange of statistics
	


� A  Summary of the Leaders Statement to implement APEC transparency standards at Attachment 1.  See full document at http://www.apec.org/apec/leaders__declarations/2003_leadersstmtimplapectranspstd.html


� Osaka Action Agenda, Osaka, 1995:  http://www.apec.org/apec/about_apec/how_apec_operates/action_plans_.downloadlinks.0002.LinkURL.Download.ver5.1.9


�Leaders Statement to implement AEC transparency standards (Specific Principle 8)� HYPERLINK "http://www.apec.org/apec/leaders__declarations/2003_leadersstmtimplapectranspstd.html" ��http://www.apec.org/apec/leaders__declarations/2003_leadersstmtimplapectranspstd.html� 


� Leaders Statement to implement AEC transparency standards Specific Principle 11


�  Distributed in the WTO as document S/C/W/270/Add.1, dated 30 November 2006 (http://www.wto.org/english/tratop_e/serv_e/transport_e/transport_air_e.htm)





� http://www.icao.int/cgi/goto_m_leb.pl?applications/dagmar/main.cfm?UserLang=_e





