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Introduction

1. Following extensive research and discussion, the Maritime Initiative Group (MIG) adopted nine Common Shipping Policy Principles at the 24th meeting of the Transportation Working Group (TPT-WG24) held in Bangkok, Thailand in August 2004.  These common policy principles are the MIG’s major contribution to the Bogor Goals of free and open trade and investment in the Asia-Pacific Region.
2. The MIG also agreed, at TPT-WG24, to undertake further work on Policy Item 2, to develop guidelines relating to liner shipping, on the basis of a proposal submitted by Canada.  That proposal acknowledged the continuing erosion of the ratemaking power of liner shipping conferences and concluded that the MIG should therefore concentrate on other agreements prevalent in international shipping, in particular “non-ratemaking” agreements such as consortia and strategic/global alliances.
3. In September 2006, at TPT-WG 28 in Vancouver, Canada, the Maritime Experts Group (MIG’s successor) endorsed an APEC Project Proposal sponsored by Canada and co-sponsored by China, Japan, New Zealand and Philippines, for a consultant’s study whose purpose was described as “to develop guidelines for APEC member economies to address the anti-competitive aspects of non-ratemaking agreements among Liner Shipping companies.”  This project proposal was endorsed by the Lead Shepherd and Heads of Delegations and submitted to APEC Secretariat for approval and funding.  The project was approved by APEC Ministers of Transport at their meeting in Hanoi, Vietnam on November 15-16, 2006 and included in the 2007 APEC Operational Account budget.

4. Following a competitive tendering process, a contract was awarded on May 22, 2007 to Meyrick and Associates of Australia to undertake a study of non-ratemaking agreements in liner shipping in three stages consisting of data gathering, analysis and recommendations for regulatory guidelines.  The consultant filed a report following the first stage of the project and this report was discussed and approved with amendment by MEG at its meeting during TPT-WG 30, in Manila, the Philippines, in April 2008.
5. The consultant then completed stages 2 and 3 of the study and submitted a draft final report for the MEG’s consideration.  The MEG discussed this draft final report at TPT-WG 31, in Lima, Peru in August 2008 and agreed to provide comments by the end of September 2008, to enable the consultant to finalize the report and complete the work in accordance with the contract deadline.  Furthermore, the MEG agreed to discuss the final report
 at TPT-WG 32 in Singapore, and consider the proposed guidelines and decide on the next steps.
6. This paper comments on the consultant’s final report on the Non-Ratemaking Agreements Study and the proposed guidelines and suggests some next steps for consideration by the MEG at this meeting.   This discussion is quite timely given the current international focus on non-ratemaking agreements in liner shipping, particularly as the European Commission’s (EC) Directorate for Competition is developing regulations to replace EC Regulation No 823/2000 governing the application of competition rules to Consortia agreements when that regulation expires in April 2010.
7. It is also noted that while competition policy in the APEC region is normally the purview of the APEC Competition Policy & Law Group (CPLG), the MEG appears to be the correct forum for consideration of the report and proposed guidelines on the competitive aspects of these agreements.   However, MEG may wish to seek guidance from CPLG before finalizing any recommendations for regulatory guidelines in this subject matter.  In that sense, the final outcome would represent a joint contribution of APEC-TPT and APEC CPLG towards the achievement of Bogor Goals.

The Non-Ratemaking Agreements Study 
8. The final report of this study called: Liner Shipping Competition Policy: Non-Ratemaking Agreements Study, consists of 2 Volumes – with Volume 1 reporting on Stage 1 while Volume 2 reports on Stages 2 and 3. The entire report can be found on the APEC website at: http://www.apec.org/apec/publications/all_publications/transportation_working.html
· Methodology
9. In Stage 1, the information gathering stage of the study, the consultant identified and categorized the non-ratemaking agreements and assessed their prevalence in the APEC Region.  They also reviewed their typical contents based on non-ratemaking agreements filed with the U.S. Federal Maritime Commission.

10. The consultant conducted both a literature review and fieldwork in several APEC Economies, interviewing carriers, shippers and government officials.  The consultant identified four main categories of non-ratemaking agreements: Alliances; Vessel Sharing Agreements; Vessel Space Charters and Vessel Space Swaps and, assessed their prevalence in the APEC Region. 

· Findings
11. In Stage 2, the analysis stage, the consultant assessed the non-ratemaking agreements under three market scenarios:  newly developing or minor cargo demand markets; mature, flat or growing cargo demand markets; declining cargo demand and/or markets with overcapacity.  The assessment concluded that the non-ratemaking agreements have the potential to provide important operating efficiencies and service quality improvements due to economies of scale and coordinated sailing schedules. These benefits may be shared between carriers and shippers. 
12. However, the assessment also suggested that some aspects of these agreements could be anti-competitive, particularly elements that may influence the behaviour of agreement members and restrict competition from current or potential competitors; increase market concentration and collective market share.  Of particular concern were clauses dealing with the allocation of vessels, slots and equipment, membership and withdrawal, rights of voting and assignment, duration (term), termination and cancellation of the agreement.  Other clauses, such as the admittance of future membership and information exchange provisions, were seen to have a potential influence on the fair competition from current or potential competitors.

13. The consultant also identified stakeholder concerns regarding these agreements, particularly those of shippers.  Some of these shippers expressed the view that an appropriate and harmonized regulatory system should be established within the APEC Region to monitor non-ratemaking agreements and ensure that carriers do not use these agreements for market dominance and the elimination of competition and that shippers get a fair share of the efficiency benefits flowing from these agreements.

· Recommendations for Regulatory Guidelines
14. In Stage 3 of the study, the consultant proposed a set of five regulatory guidelines.  The consultant essentially proposes that APEC economies encourage non-ratemaking agreements among liner shipping companies by providing a formal exemption from relevant provisions of general competition law with regulations that ensure the transparency of such agreements.
Comments on the study and proposed guidelines 

15. The Meyrick report’s analysis of the current situation with regard to non-ratemaking agreements in liner shipping supports the contention that these agreements can provide important efficiency and service benefits for shippers and carriers alike, despite some anti-competitive aspects.  A public policy to encourage such agreements would appear to be consistent with APEC goals of encouraging and facilitating free and open trade.
16. It therefore seems appropriate for the MEG to adopt in-principle the consultant’s proposed Guideline 1, that APEC economies formally exempt these agreements from relevant provisions of general competition law.  However, it is noted that the consultant is not recommending an unrestricted anti-trust immunity for non-ratemaking agreements.  Rather the consultant is recommending an exemption from those provisions of competition law that prohibit the efficiency-enhancing behaviours typical of such agreements such as limiting or controlling capacity or investment; sharing markets; or making the conclusion of a contract conditional on the acceptance of supplementary obligations.

17. In adopting Guideline 1, the MEG should therefore indicate that such an exemption from the relevant provisions of general competition law be accompanied by regulations that would seek to limit the potential anti-competitive aspects of these agreements.

18. The consultant’s remaining four guidelines deal with some of those regulatory aspects, but the list may not be complete.  Nonetheless, the consultant highlights some of the issues that need to be discussed by the MEG and on which the MEG may wish to seek input from others such as the APEC Competition Policy and Legislation Group.

19. The consultant’s proposed Guideline 2, that APEC economies encourage the clear separation of ratemaking and non-ratemaking agreements, also appears to be sound in light of the significant differences in the substance and intent of these agreements.  This is also the practice in Singapore, the European Union and to some extent the United States.  Such a clear separation may also facilitate the future harmonization of regulations governing consortia and other non-ratemaking agreements and reduce regulatory conflicts between jurisdictions that may impact the efficiency of these agreements.
20. The consultant’s proposed Guideline 3, that APEC economies not subject non-ratemaking agreements to a market share test based on a pre-defined threshold level, has advantages and disadvantages that need careful consideration.  This recommendation is contrary to the European Commission’s proposal that members of consortia whose market share exceeds 30% undergo an expensive and time consuming legal process called self‑assessment.  This process is complicated further by the difficulties in defining the relevant market for the market share test.  While there is need to ensure that competition is not reduced and remains effective among carriers, there is also need to provide some certainty that efficiency enhancing agreements that do not unduly affect competition are not at risk of running afoul of competition laws in the APEC economies.
21. Similarly, the consultant’s proposed Guideline 4, to allow ocean carriers freedom to negotiate the duration of the non-ratemaking agreements (i.e., the “lock-in” period when parties are unable to withdraw without financial penalty), is contrary to the European Commission’s proposal that would limit this duration to 24 months. The consultant’s rationale that such limits may discourage consortia partners from investing in new capacity to support the agreement is compelling.  But, lock-in period restrictions may affect competition between members of the agreement and reduce their capacity to react to competition from carriers who are not members of the agreement.  Where lock-in periods are deemed necessary, the regulations should encourage carriers to negotiate the minimum period essential to support proposed new investments.

22. The consultant’s proposed Guidelines 5 is based on the axiom that good policy needs good information and the premise that the mandatory filing of those agreements that enjoy the exemption from relevant provisions of competition law would be the best source of information on this subject.  The consultant is also proposing that the APEC Economies exchange information and eventually make some of this information public.  It is observed that some APEC Economies, notably the United States currently require that these agreements to be filed and made public. 

23. However, the consultant does not indicate what, if anything, should be done with those agreements once they have been collected.  Would the agreements be used for information only, or would there be an obligation on the consortia partners when submitting the agreements to apply for the exemption from those relevant provisions of competition law?  Would there, for example, be a further obligation to demonstrate that the agreement enhances efficiency gains; that the customers get a fair share of the benefits; that the agreement is indispensable for achieving the efficiency gains; and, that the potential to eliminate competition is limited
? 

24. Before adopting Guideline 5, the MEG will need to discuss and perhaps seek further input on these and other issues, for example whether the public release of certain information could have negative competitive effects.  The MEG may also need to discuss other considerations before deciding on the final guidelines for the regulation of non-ratemaking agreements.  Such considerations include the need for international consistency in rules governing commerce that extends beyond national boundaries, principles such as the need for transparency in the application of APEC competition policy and, of course, the overarching goals of trade liberalization and facilitation.

Possible Next Steps
25. A good first step would be the adoption, in principle, at TPT-WG 32 of the consultant’s Guideline 1 with the stipulation that an exemption from the relevant provisions of general competition law be accompanied by regulations that would seek to limit the potential anti-competitive aspects of these agreements.

26. The MEG should then consider a plan to acquire the inputs needed to resolve some of the issues outlined in this paper and to decide on Guidelines 2 to 5 in accordance with the commitment made under Policy 2 of the MEG’s nine Common Shipping Policy Principles.  This could include activities such as a workshop involving associations representing carriers, shippers, and competition policy experts, including the APEC Competition Policy and Law Group and the European Commission’s Directorate Responsible for Competition.  The United States’ Federal Maritime Commission could be invited to share some of the insights that they have gained in their oversight of non-ratemaking agreements since the 1998 enactment of their Ocean Shipping Reform Act. 
27. If this plan is accepted by the MEG, a small correspondence group could work with the MEG Chair and Secretariat to develop the program for such a workshop that could be held in conjunction with TPT-WG 33.

� The final report was submitted by the consultants and distributed to all MEG members in November 2008. 


� These four criteria are drawn from section 4.3 of the consultant’s report on stages 2 and 3 of the study (page 36-37) and are based on criteria used by the EC to determine if the benefits of an efficiency enhancing agreement outweigh its anti-competitive aspects.
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