NEW ZEALAND RESPONSE

REVIEW OF IMPLEMENTATION OF EIGHT RECOMMENDATIONS FOR MORE COMPETETIVE AIR SERVICES

RECOMMENDATION 6: CHARTER SERVICES

Experience in implementing the recommendation

Please outline your economy’s regime on charter services.

“Non-scheduled services” is the term used by New Zealand rather than “charter services”.  The former term is used in reference to both a series of flights and one-off flights.

An information pamphlet has been prepared setting out the requirements in respect of non-scheduled services to New Zealand.  A copy of the pamphlet is attached as Appendix 1.

Unlike some economies, New Zealand does not have an industry specific consumer protection regime.






YES
NO
CASE BY CASE

1.2
Has your Economy made provisions in air services arrangements for international charter services for passengers and/or cargo on a reciprocal basis with other APEC Economies?
(



1.3
If ‘YES’ or ‘CASE BY CASE’ please explain the process of removal or progressive easing that has taken place.


New Zealand has made specific provision for charter (non-scheduled) services in its air services arrangements with APEC partners Brunei Darussalam, Canada, Chile, Malaysia, Peru, Singapore and the USA.  

New Zealand would seek to make similar provision in “open skies” agreements for charter (non-scheduled) services with other APEC members as the opportunity arises.



1.4
If CASE BY CASE, please state the different approaches that may be applied, indicating the APEC member to which each applies. 


New Zealand’s model air services agreement includes the following Annex:

    “Airlines of each Party designated pursuant to this Agreement to operate under this Annex shall have the right to operate non-scheduled international air transport over the routes specified and in accordance with the rights granted for scheduled services in this Agreement.

    Each Party shall extend favourable consideration to applications by airlines of the other Party to carry traffic not covered by this Annex on the basis of comity and reciprocity.”

The above wording is contained in the Annex agreed with Brunei Darussalam,  Malaysia, Peru and Singapore.  

The Annex agreed with Chile does not contain the second paragraph. 

The charter arrangements with the United States are attached as Appendix 2.

The charter arrangements with Canada take the form of an Article specifying which other Articles in the Air Transport Agreement shall apply to charter flights.



1.5
If ‘YES’ or ‘CASE BY CASE’ does your economy impose restriction or otherwise on the followings:
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1.6
If any of the answer to Question 1.5 (a) – (h) is “RESTRICTED”, please indicate when likely full liberalisation of the above-mentioned elements will take place.


Traffic rights for a charter carrier at intermediate and beyond points may be restricted if these same rights are not available to a scheduled New Zealand carrier.  New Zealand has this policy as a guard against the use of charter carriers to circumvent restrictions in air services agreements on the operation of scheduled carriers.

Applicants seeking to operate charter services for a period exceeding six months, i.e., the length of an IATA scheduling season, may be considered to be offering scheduled services.  In that event, the operator of the services would need to hold a scheduled international air service licence, which would require there to be an air services agreement between New Zealand and the operator’s home territory.  The relevant section in New Zealand’s information pamphlet (Appendix 1) reads:

    “In assessing whether a series of flights constitutes a scheduled air service, authorisation will not be given to one or more series that would extend continuously beyond a period of six months on a particular route unless there are exceptional circumstances.  An example of an exceptional circumstance may be where a series of flights is intended to test the market for a new route.”

The six months criterion arises from the provisions in the Civil Aviation Act 1990 covering the issuance of scheduled international air service licences, where “scheduled international air service” is defined as:

    “a series of flights performed by aircraft for the transport of passengers, cargo, or mail between New Zealand and one or more points in any other country or territory, where the flights are so regular or frequent as to constitute a systematic service, whether or not in accordance with a published timetable, and which are operated in such a manner that each flight is open to use by members of the public.”

In light of this definition, services that extend beyond an IATA scheduling season are considered to be scheduled services rather than non-scheduled services. 

Where New Zealand has an “open skies” agreement, designated airlines operating under the agreement may perform both scheduled and charter services without restriction.
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1.7
Has your Economy permitted the operation of ad-hoc passenger and/or cargo charter services: YES
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h)
 A program of charters.
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Benefits in implementing the recommendation

What are the benefits to your economy in implementing the recommendation?

Charter services, whether a series of flights or a one-off flight, provide trade and tourism opportunities that would likely otherwise be missed if there was sole reliance on scheduled services.  

New Zealand has benefited, for example, from the operation of series of flights by charter operators Britannia and Canada 3000, which have provided additional inbound capacity from important tourism markets during the New Zealand high season.

Livestock charters, whether exports of race horses or imports of breeding stock, are an example of the benefits derived from as little as a one-off non-scheduled flight.

Who in your economy would benefit from the implementation of the recommendation?

Airlines (including scheduled carriers that also operate ad hoc charters), airport companies, ground handling agents, exporters, importers and the tourism sector.

Difficulties in implementing the recommendation 

What are the difficulties encountered by your economy in implementing the recommendation?

The only real difficulty arose when the New Zealand Civil Aviation Authority (CAA), as the safety oversight agency, required operators of even one-off flights to hold a Foreign Air Operators Certificate issued by the CAA.  These could be quite time consuming to arrange.  The Ministry of Transport, on the other hand, has no equivalent requirements and can authorise a one-off charter flight, or a series of charter flights, within one working day, provided all the necessary information is included in the application.  The CAA has now amended its requirements and a Foreign Air Operators Certificate is only necessary if the operator is performing:

(i)
more than two take-offs or landings within New Zealand in any consecutive 28 day period, or

(ii)
more than eight take-offs or landings within New Zealand in any consecutive 365 day period,
How would your economy overcome the difficulties?

Not applicable.

When would be the earliest possible time the difficulties could be overcome? 

Not applicable.

Identification of further steps to liberalise air services, including factors which have emerged from the ‘think pieces’ prepared by some economies and distributed at the TPT-WG

Please identify any further steps that are required to liberalise charter services?

New Zealand proposes the liberalisation of traffic rights for both charter and scheduled services.  This would not only create the most opportunities for airlines, but also avoid the situation of charter flights being used as a means to circumvent restrictions imposed on scheduled flights in air services agreements.

Development of additional ‘think pieces’

Please provide any additional “think-pieces’ to liberalise charter services.

None available.

Implementation of the recommendation

What action needs to be taken by your economy for the implementation of the recommendation?

No further action needs to be taken by New Zealand.

Considering the benefits and difficulties in implementing the recommendation, when likely will the recommendation be implemented by your economy?

Already implemented
(

In the next 2 years


Between 3 to 5 years


Between 5 to 10 years


Others (Please specify)


In your economy’s view, when should the recommendation be implemented APEC-wide?

Immediately
(

In the next 2 years


Between 3 to 5 years


Between 5 to 10 years


Others (Please specify)


In your economy’s view, if any, should APEC cooperate with other multilateral fora or regional associations on liberalising charter services?

As the right of non-scheduled flight is established in the Convention on International Civil Aviation, it would be appropriate to at least liaise with the International Civil Aviation Organization.

This year a mandated review of the Annex on Air Transport Services of the General Agreement on Trade in Services is underway within the World Trade Organisation. New Zealand has been advocating that the review be broad in scope and explore options to expand the coverage of the Annex, including the possibility of incorporating “hard rights”.  New Zealand believes there could be an opportunity for APEC and the GATS to share ideas on, inter alia, measures to liberalise charter services.

There may also be an opportunity to co-operate with the OECD, which is currently focussing on the liberalisation of air cargo services.  One of its initiatives is the drafting of a plurilateral treaty covering air cargo.  Signatories would remove constraints on the carriage of air cargo without prejudice to the restraints they may have on passenger services.  











Appendix 1
MINISTRY OF TRANSPORT

COMMERCIAL NON-SCHEDULED INTERNATIONAL FLIGHTS

Information for international airlines and charterers

1.
Introduction

1.1 Under Section 87ZE of the Civil Aviation Act 1990, non-scheduled international flights to or from New Zealand, engaged in the carriage of passengers, cargo or mail for remuneration or hire, may be operated only as authorised by the Secretary for Transport, and in accordance with such conditions as the Secretary may impose.  These conditions are subject to any guidelines specified by the Minister of Transport.
   

1.2 The information in this pamphlet applies to most commercial international flights other than a “scheduled international air service”.
  It does not apply to non-scheduled, non-stop flights operated between New Zealand and separately: Australia; Brunei; the Cook Islands; Luxembourg; Malaysia; Singapore; the United Arab Emirates; or the United States of America, by an airline that holds an open aviation market licence, the requirements and procedures for which are set out in two separate pamphlets.  Nor does the information here apply to international ferry and private flights, for which authorisation under Section 87ZE of the Act is not required.

1.3 The powers of the Secretary for Transport relating to commercial non-scheduled international flights are usually exercised under delegated authority by the Deputy Secretary Air Services or officers of the Ministry’s Air Services Team.

1.4 Before non-scheduled services can be commenced between New Zealand and other countries or territories, operators must also meet the requirements of the relevant authorities in each of those other countries or territories.
2. Applications

2.1 An application for authorisation of a commercial non-scheduled international flight must be made by the operator of the aircraft - not by a charterer.  However, for preliminary inquiries, particularly in relation to a series of charter flights, operators and/or charterers should contact the Principal Adviser in the Ministry’s Air Services Team at the address or fax in paragraph 2.2 below, or telephone + 64 - 4 - 498 0647.

2.2 An application should be lodged with the Secretary for Transport at the following address: Ministry of Transport, Level 8, Petherick Tower, 38-42 Waring Taylor Street, Wellington, or P O Box 3175, Wellington  (FAX: + 64 - 4 - 498 0678) - for attention Principal Adviser - Air Services Team.  (The Ministry does not have AFTN or SITA links.) There is no fee, nor any application form.

2.3 After hours, applications may be made by telephone to:  

· Principal Adviser - Air Services Team (John Macilree):  +64-25-401 842;  or 

· Deputy Secretary Air Services (John Bradbury): 

+64-4-569 5516

Advance notice required
2.4 In order to avoid delay and inconvenience, applications should be made as early as possible, and not less than five working days before a single flight or 30 days before the first of a series of flights.

Information requirements

2.5
Applications should include the following information:

(a) name, address, telephone and fax numbers, and internet address (if there is one) of the operator and, where applicable, the New Zealand agent;

(b) the operator’s country of domicile, if different from the above, and the principle place of operation in that country;

(c) name and address of the charterer, if any, and where applicable, the New Zealand agent;

(d) type of aircraft, with configuration of passenger flight(s);

(e) purpose of flight(s);

(f) number of flight(s) and routing(s);

(g) airports in New Zealand to be used;

(h) date(s) and time(s) of arrival and departure;

(i) details of traffic to be taken on or set down in New Zealand:

· number, origin and destination of passengers (it is 

appreciated that numbers may not be known at the time of application)



-   nature, origin and destination of cargo;  and

(j) certification that operator has third-party insurance cover for any portion of the flight(s) over or within New Zealand.

2.6 For passenger flights, applicants may also be requested to submit their proposed fares.

2.7 Operators not requiring a Foreign Air Operator Certificate issued under Civil Aviation Rule Part 129 (see paragraph 3.6) must also provide the following additional information.

(k) Details of Air Operator Certificate or equivalent document and the identity of the issuing civil aviation authority.

(l) Address, telephone and fax numbers of the civil aviation authority that has principle oversight of the operator’s organisation.

2.8 For operators not requiring a Part 129 Certificate, the Ministry of Transport will forward information received to the Civil Aviation Authority.  If the Civil Aviation Authority is satisfied with the information received, the Ministry of Transport will take this into account in its consideration of the flight application.

3.
General conditions for authorisation of flights

3.1 Applications for commercial non-scheduled international flights are assessed on a case-by-case basis.  The following general conditions are provided for the guidance of applicants.

Circumvention of bilateral air services arrangements

3.2 Authorisation will not be given where this would allow the circumvention of bilateral arrangements, relating to scheduled air services, between the Government of New Zealand and the government of any other country or territory.

3.3 In assessing whether a series of flights constitutes a scheduled air service, authorisation will not be given to one or more series that would extend continuously beyond a period of six months on a particular route unless there are exceptional circumstances.  An example of an exceptional circumstance may be where a series of flights is intended to test the market for a new route.

3.4 The carriage of cabotage traffic within New Zealand is not permitted unless that right has been granted in the arrangements between the New Zealand Government and the government of the country or territory where the applicant operator is based.

Safety and security requirements

3.5 All non-scheduled international flights must meet the safety and security requirements of the Civil Aviation Authority (CAA) of New Zealand.  Operators should address inquiries to the CAA, at the following address:


P O Box 31-441, Lower Hutt, New Zealand, or fax +64 - 4 - 569 2024. 

3.6 Civil Aviation Rule Part 129 requires every operator not domiciled in New Zealand who is conducting international air transport operations (the carriage of passengers or goods for hire or reward) of:

(a) More than two take-offs or landings within New Zealand in any consecutive 28 day period, or

(b) More than eight take-offs or landings within New Zealand in any consecutive 365 day period,

to hold a Foreign Air Operators Certificate issued under Part 129, except where the operations are conducted for the purpose of medical emergencies, including evacuations, or the carriage of medical supplies or body organs.

3.7    
Applications for the issue of a Foreign Air Operator Certificate are to be addressed to:


Manager Flight Operations - Airlines


Civil Aviation Authority of New Zealand


P O Box 31-441


Lower Hutt


New Zealand

Tel:
64-4-560 9400

Fax:
64-4-560 9452

After hours:
Richard Lamb

Tel:
64-4-971 4141

NOTES

A.
The information in this pamphlet is correct at the time of publication (see date below) but may be amended in future editions.  If in doubt, a check should be made with the Ministry (see Section 2 for contact details) to ascertain whether this edition of the pamphlet is still current. Changes since the November 1999 edition of this pamphlet have been made as a consequence of the addition of four new open aviation markets, and the restructuring of the Ministry of Transport and the Civil Aviation Authority.

B.
Applicant operators or their New Zealand agents should also consult the Facilitation Section of the New Zealand Aeronautical Information Publication (NZAIP) Planning Manual for information on other aspects of arrival, departure and transit requirements at New Zealand airports.











Appendix 2
(From New Zealand – USA Air Transport Agreement)

Charter Air Transportation 

Section 1

Airlines of each Party designated under this Annex shall, in accordance with the terms of their designation, have the right to carry international charter traffic of passengers (and their accompanying baggage) and/or cargo (including, but not limited to, freight forwarder, split, and combination (passenger/cargo) charters):

Between any point or points in the territory of the Party that has designated the airline and any point or points in the territory of the other Party; and

Between any point or points in the territory of the other Party and any point or points in a third country or countries, provided that, except with respect to cargo charters, such service constitutes part of a continuous operation, with or without a change of aircraft, that includes service to the homeland for the purpose of carrying local traffic between the homeland and the territory of the other Party.

In the performance of services covered by this Annex, airlines of each Party designated under this Annex shall also have the right: (1) to make stopovers at any points whether within or outside of the territory of either Party; (2) to carry transit traffic through the other Party's territory; (3) to combine on the same aircraft traffic originating in one Party's territory, traffic originating in the other Party's territory, and traffic originating in third countries; and (4) to perform international air transportation without any limitation as to change, at any point on the route, in type or number of aircraft operated; provided that, except with respect to cargo charters, in the outbound direction, the transportation beyond such point is a continuation of the transportation from the territory of the Party that has designated the airline and in the inbound direction, the transportation to the territory of the Party that has designated the airline is a continuation of the transportation from beyond such point.

Each Party shall extend favourable consideration to applications by airlines of the other Party to carry traffic not covered by this Annex on the basis of comity and reciprocity.

Section 2

Any airline designated by either Party performing international charter air transportation originating in the territory of either Party,-whether on a one-way or round-trip basis, shall have the option of complying with the charter laws, regulations, and rules either of its homeland or of the other Party.  If a Party applies different rules, regulations, terms, conditions, or limitations to one or more of its airlines, or to airlines of different countries, each designated airline shall be subject to the least restrictive of such criteria.

However, nothing contained in the above paragraph shall limit the rights of either Party to require airlines designated under this Annex by either Party to adhere to requirements relating to the protection of passenger funds and passenger cancellation and refund rights.

Section 3

Except with respect to the consumer protection rules referred to in the preceding paragraph above, neither Party shall require an airline designated under this Annex by the other Party, in respect of the carriage of traffic from the territory of that other Party or of a third country on a one-way or round-trip basis, to submit more than a declaration of conformity with the applicable laws, regulations and rules referred to under section 2 of this Annex or of a waiver of these laws, regulations, or rules granted by the applicable aeronautical authorities.

�   A copy of the instrument by which the Minister has issued guidelines is available on request to the Ministry (see contact details in Section 2 of this pamphlet).





�   As defined by Section 87A of the Civil Aviation Act 1990, scheduled international air service means a series of flights performed by aircraft for the transport of passengers, cargo, or mail between New Zealand and one or more points in any other country or territory, where the flights are so regular or frequent as to constitute a systematic service, whether or not in accordance with a published timetable, and which are operated in such a manner that each flight is open to use by members of the public.  See also paragraphs 3.2 - 3.4 in this pamphlet.











