NEW ZEALAND RESPONSE

REVIEW OF IMPLEMENTATION OF EIGHT RECOMMENDATIONS FOR MORE COMPETITIVE AIR SERVICES

RECOMMENDATION 7: AIRLINES’ CO-OPERATIVE ARRANGEMENTS
New Zealand actively encourages the adoption of measures enabling airlines to enter into co-operative arrangements, provided they are able to do so on an entirely voluntary basis and subject to meeting competition regulation requirements. 

In the exercise of airline co-operative arrangements, however, the underlying traffic rights must be available to all the carriers involved. The wording in New Zealand’s model ASA clause reads:

In operating or holding out international air services pursuant to this Agreement, any designated airline may enter into co-operative arrangements, including but not limited to code-sharing or leasing arrangements, with any other airline including airlines of third countries which have the appropriate operating authorisations for the co-operative arrangement in question.

A block space arrangement is not regarded as making use of traffic rights. This is because, unlike a code-share arrangement, the designator code of the airline buying the block space capacity does not appear on the flight. Block space arrangements are considered to be an entirely commercial matter.

New Zealand is prepared to approve the use of wet-lease aircraft. Where wet-leased aircraft are used for non-scheduled services, approval is given to the operator of the aircraft rather than to the marketer of the service.  

Applications to use wet-lease aircraft also involve approval by the New Zealand Civil Aviation Authority (CAA), which is responsible for safety and security oversight. The CAA is considering its policy direction on wet-leasing of aircraft for scheduled services. Accordingly, it is not certain how the CAA would handle an application by a foreign entity that was clearly not an airline, a travel agency for example, to commence scheduled services to New Zealand using wet-leased aircraft. 

In assessing whether a co-operative arrangement between airlines should be authorised, regard must be given to the Civil Aviation Act 1990. Under the Act, the Minister of Transport has the power to authorise all or any provisions of a contract, arrangement or understanding in respect of international carriage by air insofar as the provisions relate to the fixing of tariffs, the application of tariffs, or the fixing of capacity. The Act specifies that the Minister shall not authorise any such provision that:

“(a) provides that any party to it may directly or indirectly enforce it through any form of action by way of fines or market pressures against any person, whether or not that person is a party to the contract, arrangement, or understanding; or

(b) has the purpose or effect of breaching the terms of a commission regime issued under section 89 of this Act; or

(c) unjustifiably discriminates between consumers of international air services in the access they have to competitive tariffs; or

(d) so far as it relates to tariffs, has the effect of excluding any supplier of international carriage by air from participating in the market to which it relates; or

(e) has the purpose or effect of preventing any party from seeking approval, in terms of section 90 of this Act [Authorisation of tariffs by the Minister of Transport], for the purpose of selling international carriage by air at any other tariff so approved; or

(f) prevents any party from withdrawing without penalty on reasonable notice from the contract, arrangement, or understanding.”

Applications by designated carriers of each bilateral partner, or designated carriers of the same economy, or third-country carriers to enter into co-operative arrangements, including on domestic sectors, would have to assessed against the above criteria.

New Zealand permits inter-modal transport arrangements. The relevant provision in New Zealand’s model ASA clause reads:

Notwithstanding any other provision of this Agreement, airlines and indirect providers of cargo transport of the Parties shall be permitted, without restriction, to employ in connection with international air transport any surface transport for cargo to or from any points in the territories of the Parties or in third countries, including transport to and from all airports with customs facilities, and including, where applicable, the right to transport cargo in bond under applicable laws and regulations.  Access to airport customs processing and facilities shall be provided for such cargo, whether moving by surface or by air. Airlines may elect to perform their own surface transport or to provide it through arrangements with other surface carriers, including surface transport operated by other airlines and indirect providers of cargo air transport. Such inter-modal cargo services may be offered at a single, through price for the air and surface transport combined, provided that shippers are not misled as to the facts concerning such transport.

Benefits and Difficulties

Benefits

New Zealand’s standard negotiating approach is to seek “open skies” agreements, including an exchange of traffic rights 1 to 8. Where this is achieved, designated airlines, including those engaged in co-operative arrangements, may operate without limitation on points of origin, destination, intermediates or beyonds and with such level of capacity as they choose. Essentially, “open skies” enables airlines to operate in accordance with market demand - providing the frequency and, subject to arrangements with third countries, the routing options travellers and exporters/importers want.  In a number of instances, carriers may conclude that these services are best provided by means of co-operative arrangements with other carriers.

New Zealand has benefited from airline co-operative arrangements. Code-sharing, for example, has enabled Air New Zealand to perform services on routes on which it might not otherwise operate, thus building trade and tourism links. Code-sharing has also enabled foreign airlines that have withdrawn their own aircraft to keep New Zealand in their reservation systems and thereby continue marketing New Zealand as a destination.

Difficulties

To the extent that airline co-operative arrangements are not approved by New Zealand’s bilateral partners, this opportunity for New Zealand’s international airlines to enhance their services is greatly restricted. 

Some public concern at code-sharing has been expressed in New Zealand. As in other countries, some passengers have been disquieted to find they are flying on the aircraft of another carrier. There have also been claims that code-sharing is anti-competitive. The code-share arrangement that was in place some years ago between Air New Zealand and Qantas on certain sectors between New Zealand and Australia was the subject of such claims, but they were not supported by the regulatory authorities.  
Airlines from different economies joining in co-operative arrangements face difficulties when confronted by incompatible approaches by competition authorities. For example, an application presented in the economy of one of the airlines may be approved with a minimum of delay but take significantly longer to be approved in the economy of the partner airline. 

