4

Review of Implementation of Recommendation 7

Cooperative Marketing Arrangements
The United States has long recognized the importance of code sharing, and the benefits it brings to airlines and consumers.  The U.S. international aviation policy statement recognizes that, in order to compete effectively in today's marketplace, airlines must have access to as many markets and consumers as possible.  Code sharing and similar arrangements can help meet this need.  

Code sharing and other cooperative marketing arrangements can provide a cost efficient way for carriers to enter new markets, expand their systems and obtain additional traffic flow to support their operations by using existing facilities and scheduled operations of other carriers.  Such arrangements can also benefit consumers by increasing service options and enhancing competition between carriers, especially for traffic to or from cities behind major gateways.

In recent years the United States has reached agreements with most of its APEC aviation partners that incorporate opportunities for code sharing and other cooperative arrangements.  The United States has Open Skies agreements with eight APEC economies (Chile, Malaysia, Brunei, Peru, Singapore, Korea, New Zealand and Taipei).  These agreements grant the Parties completely unrestricted opportunities for code sharing by the Party's airlines.  Code sharing arrangements may be between the carriers of each Party or between carriers of the same Party.  Service may include a point or points in a third country or countries.  In addition, our Open Skies agreements include the right to code share with a carrier or carriers of third countries on services to/from the other Party provided there is reciprocity.  For example, if a U.S. carrier wants to code share with a third country carrier on services operated beyond the other Party to that third country carrier's homeland, then the other Party is required to approve the arrangement as long as the third country involved permits the airlines of the other Party to code share with other airlines on services to, from and via the third country.  

It is important to note that under U.S. law and regulation, in order for a code share to take place, both airlines involved must hold economic authority from the U.S. Department of Transportation to conduct scheduled services in the city-pair markets in which they will hold out services to the public.  This is true even if one of the airlines does not actually fly its planes in the market. In addition, both airlines in a code share must also hold charter authority from the DOT, and must also obtain specific authority, called a statement of authorization, to conduct the code share in question.

In our agreements with APEC economies that are not Open Skies, we have code share provisions in all of them except for Australia, Indonesia and Hong Kong.  (The only APEC economy with which we do not have an aviation agreement is Papua New Guinea.)  The code share provisions in these agreements vary greatly.  With Russia, we have unlimited code sharing by the airlines of the two Parties on the agreed routes.  Code sharing with airlines of third countries is limited in several respects.  There can be no more than five code share arrangements with third country carriers and service via only one intermediate with no more than daily service to any one city pair.  Each arrangement is limited to no more than 14 frequencies per week.  

Our agreement with Thailand permits the designated Thai airlines to serve up to eight U.S. cities and ten additional U.S. cities on a code share basis only.  Code sharing on third country carriers is limited to 14 frequencies per week and no more than seven frequencies per week may be operated via any single third country point.

Our code share regime with China permits any designated Chinese carrier to code share with any U.S. carrier between the U.S. points on China's route.  In addition, China may select up to ten  additional U.S. cities for service on a code share basis only.  This number increases to thirty as of April 2002.  Designated Chinese carriers may code share with any U.S. carriers between Shanghai, Beijing, Guangzhou and two additional Chinese points to be selected by China and the following U.S. points: Detroit, New York, Chicago, San Francisco, Los Angeles, Honolulu, Seattle, Fairbanks, Anchorage, Atlanta and Portland.  Any U.S. carrier may also code share with any Chinese designated carrier to additional points in China behind the named Chinese gateways.  These points may be selected by the U.S. and the number of such points increases over time with code share service to twenty such additional points permitted as of April 2002.

Our code share regime with Japan is liberal but complicated.  Basically, it permits unlimited code sharing between the designated carriers of the two sides.  Code sharing with third country carriers is also permitted provided there is reciprocity by the third country involved.  Same country code sharing is permitted, but only between certain carriers and frequencies are limited, both with regard to service between the Party's territories and on fifth freedom sectors.  A significant feature of the code share regime with Japan is that the designated carriers may code share with the designated carriers of the other Party and with third country carriers to any points in the territories of the two Parties and in third countries.  This open route for code share services is much more liberal than the restricted route right that governs the services of the so called non-incumbent carriers, which only have rights to operate between the two countries with no fifth freedom rights to carry intermediate or beyond traffic.

Our agreement with Mexico has no provisions governing third country code sharing.  It permits each Party to name up to four carriers per nonstop U.S.-Mexico city-pair segment for code share service only.  The agreement permits each side to designate two carriers per transborder city-pair market as the operating carriers.  

With Canada, we have unlimited bilateral code sharing, but third country code sharing is at the discretion of each Party.  The two sides have taken a positive approach to third country code sharing and a number of such arrangements have been approved. 

Our agreement with the Philippines permits the designated Philippine carriers to serve certain U.S. cities and a specified number of additional U.S. points may be served on a code share basis only.  

Finally, earlier this year we reached an understanding with Vietnam that permits unlimited code sharing between U.S. and Vietnam airlines and a limited amount of third country code sharing.  The Vietnam agreement is unusual in that it provides for service between the two countries on a code share basis only.  No direct service by the carriers of either Party is authorized.

As the above review illustrates, there are many ways to tailor a code share regime to meet the needs and concerns of the Parties involved.  In keeping with U.S. Open Skies international aviation policy, the United States favors a regime that permits airlines maximum flexibility to cooperate with other airlines to develop their international networks.  The benefits of cooperative arrangements are increasingly recognized by the international aviation community. 

Regarding the difficulties involved in opening up code share opportunities, some economies may view unrestricted code share rights as posing a competitive threat to their national airline(s).  We believe that liberal code share regimes offer substantial opportunities for all airlines to serve new markets,  increase traffic flow over their system, and make their operations more competitive and profitable.

Our discussion of code sharing would be incomplete without mention of antitrust issues.  It is important to note that U.S. antitrust laws fully apply to international code shares, absent the grant of specific antitrust immunity by the Department of Transportation.  The Department of Justice reviews each new code-share application and provides the DOT with its views as to whether the proposed arrangement would compromise competition in the markets involved in a manner that would be contrary to those laws.  

A broader public policy issue exists when the code-sharing arrangements become more involved than simply providing for one airline to sell seats on another's aircraft.  The participants in the intercarrier "alliances" that have been arranged in recent years have requested immunity from U.S. antitrust laws in order to carry out a number of commercial functions, including the ability jointly to set fares, set capacity, and pool revenues.  

In making immunity decisions in alliance cases, the DOT's focus is on the effect of the alliance on competition.  Alliances provide benefits to the public in the form of better service through coordinated schedules, an increased number of on-line services offered, and the stimulation of new traffic through airline entry into markets which neither airline could effectively serve alone.  However, a code-share alliance will result in two competitors joining forces, and there must be a public interest offset to this loss of competition.  That is why as a matter of policy, the United States has made the existence of an Open Skies agreement with the homeland of each alliance partner a necessary (but not by itself sufficient) prerequisite to the grant of antitrust immunity to an alliance.  Open Skies agreements help to provide this offset in the form of open entry, helping to ensure that there is a threat of new entrants to discipline the alliance partners.  

The questionnaire raised the possibility of cooperative arrangements involving other transport modes, such as bus or rail.  The United States has not included such provisions in any of its agreements with its APEC partners.  However, such provisions have been included in our agreements with Portugal, France, and with some countries in Africa.  We plan to include an intermodal code share element in our model Open Skies agreement.

A matter that is related to the subject of cooperative marketing arrangements is the Department of Transportation's plan announced recently to ensure that the code-share services of U.S. carriers using foreign carriers' aircraft meet international standards for safety.  Safety considerations are part of the Department's public interest determination in reviewing code-share applications.  Specifically, to meet the public interest test prescribed under DOT's regulations, a U.S. carrier will need to show that its code share service provided by a foreign carrier meets ICAO safety standards.  In the interest of facilitating this public interest determination, the U.S. carrier may (1) establish and keep current a DOT-accepted program for auditing the safety of its code share services provided on the aircraft of any foreign air carrier, and (2) perform initial and recurrent audits of the foreign air carrier under the DOT-accepted audit program.  The FAA will review audit reports, consult other safety-related information, and, based on its analysis, advise the appropriate DOT office of its position before the DOT will consider approving the code-share application.  This plan is now being implemented and is intended to ensure that safety considerations are fully addressed as part of the processing of any code-share application. 

