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CONTRIBUTION TO THE APEC “LIBERALISATION LIBRARY” ON DOING BUSINESS MATTERS

RECOMMENDATION 3: “DOING BUSINESS” MATTERS

The ASG recognised that the maintenance and development of competitive air services is often dependent on minimising restrictions and discriminatory practices on “doing business”, for example, ground handling arrangements, currency conversion and remittance of earnings, employment of non-national personnel, sale and marketing of air services products and access to computer reservation systems.

The ASG recommended that APEC economies work towards removing impediments to “doing business” matters whether under bilateral agreements or in domestic laws and by-laws, using as guidance the model clauses developed by the ICAO Air transport regulation Panel, or through other means.

This recommendation is categorised as high priority

GENERAL CONSIDERATIONS ON LIBERALISATION 

Australia’s experience in international aviation over the past decade has been of increasing integration into a global market, both for our markets, and the international airlines that serve them. Australia’s aim has been to manage that integration in a way that best accommodates Australia’s national interest. 

This has been driven by a policy objective of ensuring Australia’s international aviation regulatory structures meet travel, trade and tourism priorities. This objective has been the focus of Australian policy for more than a decade.

The net effect of liberalising market access has been positive. Inbound travel and tourism have become fundamentally important to the Australian economy, growing at an average of over 8% since 1989. Inbound tourism alone generated $17 billion in exports in 1999, compared with $6 billion in 1989-90, and accounts for more than 15% of Australia’s total export earnings and 62% of total services exports.  

Outbound travel has also benefited by liberalised market access. Growth in outbound travel has averaged over 5% since 1989 as Australians who might otherwise have holidayed at home are becoming more sophisticated and aware of destinations that can substitute for the Australian experience. This has in turn, placed pressure on Australian destinations to become more internationally competitive to sustain their position in the Australian domestic market.

Although outbound travel has declined as a proportion of the total Australian market, growth in outbound travel continues to add significantly to the value of the Australian market for both Australian and foreign airlines.  

Air freight exports over the same period have also grown steadily, with an increasing number of forwarders using dedicated freight capacity provided for under Australia’s air services arrangements.

Following a comprehensive, independent and public review of international aviation policy, and following extensive consultation with all national stakeholders, the Australian Government announced substantial changes to its international aviation policy on 3 June 1999.  These changes are aimed at increasing the opportunity for both Australian and foreign airlines and for the Australian travel, tourism and trade sectors to make commercial decisions about how the Australian market should be served. 

Elements of this policy are discussed in this paper and each of the other seven papers the Australian Government has submitted to the coordinating economies, together with the benefits and difficulties of implementing each of the eight steps to more competitive air services. A full text of the policy can be obtained at http://www.dotrs.gov.au/aviation/index.htm. 

Australian policy provides for “open skies” arrangements where that is in the national interest. Where this outcome is not possible Australia will seek to negotiate the most liberal outcome possible.  In addition, the Australian Government is publicly committed to encouraging moves beyond the bilateral system toward plurilateral, regional and multilateral agreements regulating international air services.

The Australian Government is however realistic about the complexity of plurilateral and multilateral reform. The bilateral system is universal and its principles are well understood. Australia recognises that while many economies accept the need for change, they may have legitimate concerns about the timing and direction of moving market access for international airlines beyond the bilateral system and into new regulatory structures. 

The work of the Transportation Working Group offers APEC members an opportunity to explore and commit to alternative structures for market access, both for hard rights and for the “doing business” elements of air services arrangements, either bilaterally or plurilaterally. 

The recognition by APEC leaders that tourism and air services have a large contribution to make to development and community building in the region, and their support for implementing the eight steps for more competitive air services, shows that they clearly understand the link between liberalisation, competition and increased public benefit. Australia’s history of liberalisation has been a model in this regard.

There are other strong incentives for creating an APEC approach to liberalisation. All APEC members will be aware that a debate on the future regulation of international air services is gathering momentum, not only within APEC, but also within the GATS and in several other forums. It is important for the future of international aviation regulation in general that the wealth that APEC represents is properly accounted for in this debate.

If APEC economies are going to be credible participants, then we must find a common view. Plurilateral arrangements would play an important part in development within the region, and a regional approach to regulating aviation would also add weight to APEC economies’ participation in other forums. 

It is also becoming increasingly important that regional regulatory structures maintain pace with the development of alliances between airlines. It is timely to discuss whether the bilateral system itself is appropriate to regulate these alliances and their member airlines within APEC, or whether there are other, more appropriate, structures that can still deliver the national benefits provided by the bilateral system while allowing airlines to behave like normal commercial entities. 

Australia is realistic about accommodating the differing approaches to the type and pace of aviation reform amongst APEC economies in any plurilateral outcome. Australia also realises that plurilateral reform is not simply a matter of putting a bilateral concept into a plurilateral context, but a process that must start from first principles. 

It is important that this process include clear rules of engagement that are inclusive and transparent, so that economies who want to participate in the development of any APEC-wide outcome understand from the start the structure that they are working on. This will require consensus on: who can join; how they can join; whether the approach will be modular or comprehensive; what dispute mechanisms will be in place; and how any outcome might be amended.

Australia’s ultimate objective in international aviation reform is the freest possible movement of services and capital between members of any arrangement, subject to the general provisions of competition law. This applies both to bilateral, and possible plurilateral, regional and multilateral arrangements.

The fundamental aspects of this are market access, the treatment of airlines as normal commercial entities once market access has been granted (doing business), and ownership and control.

The Australian Government is prepared to seriously consider any proposal for a regional plurilateral outcome. However, in a piecemeal approach there are risks for us in not meeting our objective. The concrete and measurable benefits of liberalising international aviation have been clear to Australia over the decade we have been engaged in it. Our intention is to continue on this path for the benefit of consumers, airlines and the Australian economy. 

AUSTRALIA’S EXPERIENCE IN LIBERALISING DOING BUSINESS MATTERS

Australian policy objective

From Australia’s perspective, the bilateral system is about the trade in market access. In general terms, once market access has been granted airlines should be left as free as possible to make commercially based decisions about how that market might be served, subject to domestic law applied without discrimination. 

This serves the best interests of consumers of aviation services by providing a strong competitive environment among carriers. This in turn has fostered the development of Australian based carriers that are able to effectively compete in the international marketplace. This applies to Australia’s approach to “doing business”, as well as tariff regulation, code share and leasing aircraft.

The Australian Government now offers to all of its bilateral partners, “doing business” arrangements consistent with the model clauses developed by the ICAO Air Transport Regulation Panel.

The benefits and difficulties of liberalising “doing business” clauses

In Australia’s experience, most economies within APEC are of the view that foreign airlines should be treated without discrimination on doing business matters. Where issues like infrastructure restrictions or local business law provisions limit the options of international airlines, Australia has rarely had difficulty in obtaining most favoured nation, or national treatment for its international airlines on “doing business” matters.  

While there is little discrimination practiced amongst APEC economies, the level of control exercised on a non-discriminatory basis varies widely. This control is on most occasions beyond the bilateral system, or a plurilateral system based on ATRP model clauses, to liberalise.  None the less, the survey conducted in advance of TPT-WG 17 indicated that there is a wide acceptance of the ATRP model clauses. If these were adopted on an APEC wide basis, they would aid in the delivery of public benefits through improved competition in the provision of air services. 

Australia also regards code sharing arrangements, tariffs and wet leasing of aircraft as essentially “doing business” matters. Code share and tariffs are dealt with in other papers submitted to coordinating economies. Wet leasing can substantially increase the efficiency of international airline services through lowering capital costs. It should also be dealt with as a doing business matter as the only direct regulatory issue is the safety of the leased aircraft. 

Where wet lease has been an issue in Australia’s air services arrangements with other APEC economies, it is usually because of a concern that wet leasing may provide market access for a third party by stealth. Australia is finding that this concern is decreasing across the region as market access improves. However, it can still inadvertently lead to the creation of a secondary trade barrier as airlines with appropriate market access rights are prevented from using them because they do not own the necessary equipment and are prevented from obtaining it. This clearly discriminates against airlines that have few alternative local sources of aircraft. 

Future liberalisation of “doing business” matters

The basis of any step toward more competitive air services is reducing the risk of discrimination between providers and reducing unnecessary intervention. While acknowledging that the diverse economies within APEC differ not only in their level of development but also in their level of exposure to the international economy, 

Australia supports the application of ICAO ATRP recommendations and notes that they were drafted with plurilateral and multilateral applications in mind. 

Australia would also seek to add the right to perform services using aircraft, or aircraft and crew, leased from any company including other airlines in any doing business outcome provided only that the aircraft and crew meet the applicable operating and safety standards and requirements. 
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