NEW ZEALAND RESPONSE

REVIEW OF IMPLEMENTATION OF EIGHT RECOMMENDATIONS FOR MORE COMPETETIVE AIR SERVICES

RECOMMENDATION 3: DOING BUSINESS MATTERS

On “doing business” matters, New Zealand encourages a “business friendly” environment.

Enclosed as Attachment 1 is the “doing business” article from New Zealand’s model air services agreement.  The article confers the right of:

· establishment of airline offices

· sale of air transport

· maintaining sales staff in the other country

· ground-handling, including self-handling and providing handling for other carriers

· currency conversion and remittance

· entry into airline cooperative arrangements

· provision of intermodal cargo services.

Also enclosed, as Attachments 2 and 3 respectively, are copies of the safety and aviation security articles from New Zealand’s model air services agreement.

New Zealand permits open right of establishment and access to computer reservation services, but does not include special provision for this in its model air services agreement.  In the event of any dispute involving CRS providers, New Zealand has generic competition law, the Commerce Act 1986, and does not favour industry specific measures.  

Within the General Agreement on Trade in Services (GATS), New Zealand has entered commitments for computer reservation systems, and the sale and marketing of airline services but not, at this stage, aircraft repair and maintenance.  

This year a mandated review of the Annex on Air Transport Services of the GATS is underway within the World Trade Organisation.  New Zealand has been advocating that the review be broad in scope and explore options to expand the coverage of the Annex.  One possibility, could be to expand the Annex to incorporate all “doing business” matters in order to provide widespread consistency of approach and application.   

A “doing business” matter on which New Zealand remains in discussion with one APEC partner is the right of carriers to use their own ticket stock in offline markets. New Zealand permits offline carriers to use their own ticket stock, the use of which is essential in reaching pro rate agreements between airlines.  (Pro rate agreements provide the facility by which two or more airlines that have shared in the carriage of a passenger to receive their portion of the fare for doing so.)  Use of own ticket stock is necessary in order to marry up ticket stock between the various carriers involved in the passenger’s travel.  New Zealand would propose that there be broad agreement between APEC economies on the right of carriers to use their own ticket stock in offline markets.

Specific authorisation given to contracts, arrangements and understandings relating to international carriage by air under the Civil Aviation Act 1990 grants immunity against competition provisions of the Commerce Act 1986.  Tariffs and airline cooperative arrangements are the sorts of matters that may be authorised under the Civil Aviation Act.  Tariff authorisations are usually turned around within one working day.  Airline cooperative arrangements can be authorised within the Ministry of Transport under delegated authority, but where broad ranging commercial agreements between airlines with significant market share are involved the approval of the Minister of Transport may be sought.

In assessing whether a co-operative arrangement between airlines should be authorised, the Civil Aviation Act specifies that the Minister shall not authorise any provision that:

“(a) provides that any party to it may directly or indirectly enforce it through any form of action by way of fines or market pressures against any person, whether or not that person is a party to the contract, arrangement, or understanding; or

(b) has the purpose or effect of breaching the terms of a commission regime issued under section 89 of this Act; or

(c) unjustifiably discriminates between consumers of international air services in the access they have to competitive tariffs; or

(d) so far as it relates to tariffs, has the effect of excluding any supplier of international carriage by air from participating in the market to which it relates; or

(e) has the purpose or effect of preventing any party from seeking approval, in terms of section 90 of this Act [Authorisation of tariffs by the Minister of Transport], for the purpose of selling international carriage by air at any other tariff so approved; or

(f) prevents any party from withdrawing without penalty on reasonable notice from the contract, arrangement, or understanding.”

Aspects of facilitation may come under “doing business” matters.  The Australia - New Zealand Single Aviation Market Arrangements includes reference to passenger facilitation, requiring that “the two Governments, in consultation with airlines and airports, will continue to promote the development and adoption of systems aimed at reducing passenger processing times”.

The New Zealand Customs Service and New Zealand Immigration Service are willing to work alongside airlines and airport companies to integrate and rationalise processes to expedite passenger movements.  An example of such collaboration is the creation of an “express lane” for arriving passengers of participating airlines.  This is possible through the use of Advanced Passenger Information systems which enables data sharing between airlines and border agencies.











Attachment 1

Commercial Opportunities

(1)
The airlines of each Party shall have the right to establish offices in the territory of the other Party for the promotion and sale of air transport.

(2)
The designated airlines of each Party shall be entitled, in accordance with the laws and regulations of the other Party relating to entry, residence, and employment, to bring in and maintain in the territory of the other Party managerial, sales, technical, operational, and other specialist staff required for the provision of air transport. 

(3)
Each designated airline shall have the right to perform its own ground-handling in the territory of the other Party ("self-handling") or, at its option, select among competing agents for such services in whole or in part.  Each designated airline shall also have the right, in the territory of the other Party, to offer its services as a ground-handling agent in whole or in part, to any other airline.  The rights shall be subject only to physical constraints resulting from considerations of airport safety.  Where such considerations preclude self-handling, ground services shall be available on an equal basis to all airlines; charges shall be based on the costs of services provided; and such services shall be comparable to the kind and quality of services which would be available if self-handling were possible. 

(4)
Any airline of either Party may engage in the sale of air transport in the territory of the other Party directly and, at the airline's discretion, through its agents.  Each airline shall have the right to sell such transport and any person shall be free to purchase such transport, in the currency of that territory or in freely convertible currencies. 

(5)
Each airline shall have the right to convert and remit to its country, on demand, local revenues in excess of sums locally disbursed.  Conversion and remittance shall be permitted promptly without restrictions or taxation in respect thereof at the rate of exchange applicable to current transactions and remittance on the date the carrier makes the initial application for remittance. 

(6)
The airlines of each Party shall be permitted to pay for local expenses, including purchases of fuel, in the territory of the other Party in local currency.  At their discretion, the airlines of each Party may pay for such expenses in the territory of the other Party in freely convertible currencies according to local currency regulation. 

(7)
In operating or holding out international air transport pursuant to this Agreement, any designated airline may enter into cooperative arrangements, including but not limited to code-sharing or leasing arrangements, with any other airline including airlines of third countries which have the appropriate operating authorisations for the cooperative arrangement in question.

(8)
Notwithstanding any other provision of this Agreement, airlines and indirect providers of cargo transport of the Parties shall be permitted, without restriction, to employ in connection with international air transport any surface transport for cargo to or from any points in the territories of the Parties or in third countries, including transport to and from all airports with customs facilities, and including, where applicable, the right to transport cargo in bond under applicable laws and regulations.  Access to airport customs processing and facilities shall be provided for such cargo, whether moving by surface or by air.  Airlines may elect to perform their own surface transport or to provide it through arrangements with other surface carriers, including surface transport operated by other airlines and indirect providers of cargo air transport.  Such intermodal cargo services may be offered at a single, through price for the air and surface transport combined, provided that shippers are not misled as to the facts concerning such transport.











Attachment 2

Safety

(1)
Each Party shall recognise as valid, for the purpose of operating the international air transport provided for in this Agreement, certificates of airworthiness, certificates of competency, and licences issued or validated by the other Party and still in force, provided that the requirements for such certificates or licences at least equal the minimum standards that may be established pursuant to the Convention.  Each Party may, however, refuse to recognise as valid for the purpose of flight above its own territory, certificates of competency and licences granted to or validated for its own nationals by the other Party. 

(2)
Either Party may request consultations concerning the safety standards maintained by the other Party relating to aeronautical facilities, aircrews, aircraft, and operation of the designated airlines.  If, following such consultations, one Party finds that the other Party does not effectively maintain and administer safety standards and requirements in these areas that at least equal the minimum standards that may be established pursuant to the Convention, the other Party shall be notified of such findings and the steps considered necessary to conform with these minimum standards, and the other Party shall take appropriate corrective action.  Each Party reserves the right to withhold, revoke, or limit the operating authorisation or technical permission of an airline or airlines designated by the other Party in the event the other Party does not take such appropriate corrective action within a reasonable time.










Attachment 3

Aviation Security

(1)
In accordance with their rights and obligations under international law, the Parties reaffirm that their obligation to each other to protect the security of civil aviation against acts of unlawful interference forms an integral part of this Agreement.  Without limiting the generality of their rights and obligations under international law, the Parties shall in particular act in conformity with the provisions of the Convention on Offences and Certain Other Acts Committed on Board Aircraft, done at Tokyo on September 14, 1963, the Convention for the Suppression of Unlawful Seizure of Aircraft, done at The Hague on December 16, 1970, the Convention for the Suppression of Unlawful Acts against the Safety of Civil Aviation, done at Montreal on September 23, 1971, and any other multilateral agreement governing civil aviation security binding upon the Parties.

(2)
The Parties shall provide upon request all necessary assistance to each other to prevent acts of unlawful seizure of civil aircraft and other unlawful acts against the safety of such aircraft, of their passengers and crew, and of airports and air navigation facilities, and to address any other threat to the security of civil air navigation.

(3)
The Parties shall, in their mutual relations, act in conformity with the aviation security provisions and appropriate recommended practices established by the International Civil Aviation Organisation and designated as Annexes to the Convention; they shall require that operators of aircraft of their registry, operators of aircraft who have their principal place of business or permanent residence in their territory, and the operators of airports in their territory act in conformity with such aviation security provisions.

(4)
Each Party agrees that such operators of aircraft may be required to observe the security provisions required by the other Party for entry into, for departure from, and while within the territory of that other Party.  Each Party shall ensure that adequate measures are effectively applied within its territory to protect aircraft and to inspect passengers, crew, carry-on items, baggage, cargo and aircraft stores, prior to and during boarding or loading.  Each Party shall also give positive consideration to any request from the other Party for reasonable special security measures to meet a particular threat.

(5)
Each Party shall also give sympathetic consideration to a request from the other Party to enter into reciprocal administrative arrangements whereby the aeronautical authorities of one Party could make in the territory of the other Party their own assessment of the security measures being carried out by aircraft operators in respect of flights destined for the territory of the Party making such a request.

(6)
When an incident or threat of an incident of unlawful seizure of civil aircraft or other unlawful acts against the safety of passengers and crew, airports or air navigation facilities occurs, the Parties shall assist each other by facilitating communications and other appropriate measures intended to terminate rapidly and safely such incident or threat thereof. 

(7)
Each Party shall take such measures as it may find practicable to ensure that an aircraft of the other Party which is subjected to an act of unlawful seizure or other acts of unlawful interference and which lands in its territory is detained on the ground unless its departure is necessitated by the overriding duty to protect human life.  Wherever practicable, such measures shall be taken on the basis of mutual consultations.

(8)
When a Party has reasonable grounds to believe that the other Party has departed from the aviation security provisions of this Article, the aeronautical authorities of that Party may request immediate consultations with the aeronautical authorities of the other Party.  Failure to reach a satisfactory agreement on the issues involved within 15 days from the date of such request shall constitute grounds to withhold, revoke, limit, or impose conditions on the operating authorisation and technical permissions of an airline or airlines of that Party.  When required to do so by an emergency, a Party may take interim action prior to the expiry of 15 days. 

