Review of Implementation of Option 8

Market Access

The Questionnaire on Option 8 – Market Access, prepared by the United States, addresses passenger services with APEC economies with respect to “capacity” and “route and traffic rights”.  We have structured our answers to respond to the specific questions posed by the questionnaire.  

Capacity

1. The United States favors a capacity regime that imposes no limitations on the number of frequencies or the type of aircraft that an airline may operate on the agreed routes.  The United States has a completely unrestricted capacity regime with ten of its APEC aviation partners: Chile, Malaysia, Brunei, Singapore, Korea, New Zealand, Chinese Taipei, Indonesia, Mexico and Canada.  Except for Indonesia, Mexico and Canada, the United States has an Open Skies agreement with each of these economies.  

1a.  With some of our APEC aviation partners, the bilateral agreement imposes some limitations on capacity, usually in the form of a numerical limit on the number of weekly frequencies that may be operated.  We have been able to ease these restrictions in some cases.  For example, with China, agreement was reached last year to raise further the overall frequency cap that applies to all services operated under the agreement.  The frequency cap applicable to the more recent entrants in the U.S.-Japan market has also been raised substantially.  With Peru, we are in a transition phase to Open Skies during which frequency limits on the authorized services are being phased out.  

With regard to Hong Kong and Thailand, we have unlimited capacity for the carriage of third and fourth freedom traffic, but fifth freedom traffic is subject to capacity limitations.  With Australia we have an elaborate capacity regime that permits capacity increases based on a formula that factors in the rate of growth in the market.  We are now negotiating with Australia on an Open Skies agreement.    

The benefits of unrestricted capacity are that airlines are not constrained from responding fully to market demand.  Capacity restrictions can also reduce the incentive of an airline to stimulate additional traffic through the promotion of lower fares.  Capacity restrictions can therefore result in higher fares for consumers.  By limiting the amount of service an airline may operate, capacity restrictions may reduce traffic and have a detrimental effect on the larger economy that could benefit from the availability of more and possibly lower-priced air service.  A local economy highly dependent upon spending by air travelers from foreign destinations may be especially affected by restrictions on the amount of service that may be operated. 

The difficulty we have experienced in attempting to reduce or eliminate restrictions on capacity is that some APEC economies fear that without limits on the number of weekly flights, the U.S. carriers will be free to increase their services without limit, which could threaten the economic viability of the national airline(s).  Some economies may believe that constraints on capacity help ensure that the U.S. carriers do not compete too aggressively with regard to price.  Essentially, some economies resist eliminating restrictions on capacity because they believe some limits on capacity by U.S. carriers are necessary to protect the competitive position of their national airline(s).

2. We recognize that there are a variety of factors and circumstances that affect the ability of an airline to compete effectively in the international aviation arena.  To bridge these differences between airlines and the circumstances they face, it may be necessary in some cases to consider transitional arrangements that enable carriers to adapt incrementally over an agreed period of time until a fully market based regime takes effect.  We have used this approach successfully with many of our aviation partners and believe it offers a flexible solution that can be tailored to address a wide range of situations.  We believe it is an avenue worth exploring by any country that wishes to remove restrictions on its air services and progress to a market based regime that will enable air services to develop to their full potential.

3. As noted in paragraph 2 above, we believe the concept of incrementally removing capacity restrictions on an agreed schedule offers a way to address the concerns of an economy that may not wish to implement a fully liberal regime immediately.  We would add that if it is decided that some transitional arrangements are necessary, then we believe the transition should be made as short as possible.  A period of no more than three years should be sufficient to meet the needs of most economies.  

4. We believe that APEC should first strive to achieve liberal capacity arrangements among its own membership.  If this is accomplished, then this can be held up as an example for other fora to consider.  At an appropriate time in the future, it may be desirable to share with other fora APEC’s experience in implementing a more liberal regime.  While efforts within APEC are ongoing to liberalize, the United States is also working within other fora.  We plan to meet with the European Commission to discuss the prospects of a Transatlantic Common Aviation Area.  We will explore with the OECD possibilities for accelerating an all-cargo agreement in that forum.  We will also pursue the CARICOM countries for a Caribbean wide agreement.  We would encourage other APEC members to also pursue liberalization through their involvement in other international organizations. 

5. The United States is working with four other APEC economies, namely Chile, Brunei, New Zealand and Singapore, to explore the possibility of a plurilateral Open Skies agreement between these five economies.  Representatives of these countries will meet in Honolulu in early August to discuss this subject. 

Route and Traffic Rights

1. In keeping with its Open Skies international aviation policy, the U.S. favors open route descriptions for both the U.S. and foreign designated airlines.  An open route imposes no restriction on the carriage of 3rd and 4th Freedom traffic.  It permits the designated airlines to operate between any point or points behind the territory of the Party designating the airlines, any point or points in the territory of the Party designating the airlines, any intermediate point or points, any point or points in the territory of the other Party, and any point or points beyond the territory of the other Party.  (Under U.S. law, foreign airlines cannot be authorized to carry local traffic between U.S. points (so called “cabotage” traffic), except in very narrowly defined circumstances.)  

The U.S. favors granting designated airlines maximum operating flexibility over the agreed routes.  This permits each designated airline, on any or all flights and at its option, to (1) operate in either or both directions, (2) combine different flight numbers within one aircraft operation, (3) serve behind, intermediate and beyond points and points in the territories of the Parties in any combination and in any order, (4) omit stops at any point or points, (5) transfer traffic from any of its aircraft to any of its other aircraft at any point on the route, and (6) serve points behind any point in its territory with or without change of aircraft or flight number and may hold out and advertise such services to the public as through services.  

The U.S. also favors granting designated airlines the right to change gauge at any point on the route, without limitation in type or number of aircraft operated, provided the transportation beyond such point of change is a continuation of the transportation to/from the homeland. 

1a. The United States has an Open Skies agreement, which includes open routes for both Parties, with seven of its APEC aviation partners.  As a result, there are no restrictions on routes with regard to seven of our APEC partners (Chile, Malaysia, Brunei, Singapore, Korea, New Zealand and Taipei).  With Peru, we are in the final phases of the transition to Open Skies.  As of June 12, 2001, fully open routes will be in effect with Peru.  

In cases where our agreement with an APEC partner does not include open route rights, the routes are generally very liberal with regard to the opportunities to carry 3rd and 4th Freedom traffic.  If there is a restriction it is usually a limit on the points that may be served in the other Party’s territory.  Sometimes the points in the other Party’s territory are specified; in other cases a limited number of points may be selected for service in the other Party’s territory, or some may be specified with the right to select a specified number of additional points.  Except for our agreement with Hong Kong, none of our agreements with APEC economies limit the gateway points that a Party’s designated airlines may serve in its homeland.  The agreement with Hong Kong limits to six the number of gateway points the U.S. may select, in addition to the named gateways of Alaska, Guam, Commonwealth of the Northern Marianas and Hawaii.

The United States has sought to liberalize the routes in its agreements with some success.  For example, in 1998 the route structure in our agreement with Japan was liberalized to permit service by the designated carriers of a Party between any points in the homeland and any points in the other Party’s territory.  Previously, there were restrictions both with respect to points in the other Party’s territory and the gateways in the homeland.  Our agreement with China last year expanded the points that may be served by the designated airlines in the other Party’s territory and eliminated any restrictions on the homeland gateways a designated airline may serve.  Before this agreement was reached, the gateways were limited to a few specified points and a limited number of unspecified points.  

Our agreements with Mexico and Canada permit service between any points in the homeland and any points in the other Party’s territory.  Before these agreements were reached, our agreements with these economies included lists of routes with named points in each Party’s territory.  

The principal benefit of removing restrictions on the carriage of 3rd and 4th Freedom traffic is that airlines are free to respond more fully to market demand.  In the first year following the signing in early 1995 of our agreement with Canada, forty five U.S.-Canada city-pair markets received first-time scheduled service.  This experience with Canada shows dramatically how the removal of route restrictions can result in new service offerings.  It was estimated that the removal of route restrictions on U.S.-Canada transborder service would result in more than $15 billion in new economic activity between the two countries and create thousands of jobs in the process.  While we have not attempted to measure the actual benefits for the U.S. and Canadian economies stemming from the aviation agreement, the benefits are undoubtedly of a magnitude in the billions of dollars.

The difficulties experienced in moving to a less restrictive route structure relate to concerns by our aviation partners that a more open route regime may be detrimental to the national airline(s) since U.S. carriers will gain access to new markets and increase market share at the expense of the national airline(s).  Removing route restrictions permits more competition.  If an economy believes its airline(s) cannot compete effectively in a more competitive environment it may resist taking steps to open new route opportunities.  

2. With regard to 5th Freedom route and traffic rights restrictions, as noted in paragraph 1 above, the U.S. favors completely open routes that permit maximum operating flexibility.  This includes unrestricted opportunities to carry 5th Freedom traffic between intermediate and beyond points and points in the other Party’s territory.  With seven of our APEC aviation partners (Chile, Malaysia, Brunei, Singapore, Korea, New Zealand and Chinese Taipei) we have an Open Skies agreement, which includes open routes for both sides.  We are transitioning to Open Skies with Peru and will have open routes in effect by June 12, 2001. 

Several of our agreements with APEC economies include restrictions that limit access to 5th Freedom markets.  Some agreements are liberal with regard to 3rd and 4th Freedom traffic but restrictive concerning 5th Freedom traffic.  For example, our agreement with Hong Kong is quite liberal with regard to U.S.-Hong Kong route rights but imposes severe limitations on 5th Freedom opportunities.  Our agreement with Canada is fully liberal with respect to transborder services but permits very little in the way of 5th Freedom opportunities.  Our agreement with Mexican is similar in that it is highly liberal with regard to transborder services but limits 5th Freedom beyond rights.  

Our agreement with Japan is unique in that it has different route rights for the carriers that have served the U.S.-Japan market for many years as compared with the carriers that have entered the market more recently.  The more recent entrants have no rights to carry 5th Freedom traffic while the “grandfather” carriers have very liberal 5th Freedom rights.  

Our agreement with China has some 5th Freedom rights for combination services, which permit U.S. carriers to serve China with an intermediate traffic stop in Japan, but the agreement has no rights for U.S. designated carriers to operate combination services beyond China.  

Other agreements with our APEC partners permit quite a lot of flexibility for the designated carriers to make traffic stops at intermediate and beyond points, but nevertheless still impose limitations that constrain airline operations and preclude certain routings.  

We are continually seeking to liberalize our aviation relations with our APEC aviation partners, which includes seeking to open new route opportunities.  Although we have made considerable progress in this regard, significant restrictions on routes remain in some of our agreements with APEC economies.  

The benefits related to opening 5th Freedom opportunities are similar to the opportunities concerning 3rd and 4th Freedom rights.  Increasing 5th Freedom opportunities permits new services to enter thereby increasing service options for consumers.  In addition, 5th Freedom services can help support the 3rd and 4th Freedom operations, which can make the 3rd and 4th Freedom services more economically viable and enable airlines to increase the amount of service in the 3rd/4th Freedom market.  

The difficulties associated with opening new route opportunities in 5th Freedom markets are similar to the difficulties related to opening new 3rd/4th Freedom markets: resistance to granting foreign carriers access to new markets in competition with the national airline(s).  There is an additional factor that further complicates opening 5th Freedom markets in that some countries seek to protect their 3rd/4th Freedom traffic by restricting access by third country carriers to such traffic.  It is not unusual for an economy to have a liberal attitude with respect to exchanging 3rd/4th Freedom rights while seeking to limit access to its 5th Freedom markets.  

3. We have nothing to add to discussion above. 

4. As we suggested with regard to liberalizing capacity, we believe the concept of phasing out restrictions, including restrictions on routes, on an agreed schedule may provide a solution when immediate Open Skies is not acceptable.  This approach permits considerable flexibility in structuring a transition to Open Skies.  To reiterate a point made earlier, we believe a transition period of no more than three years should be adequate to address concerns in most situations. 

5. Please see answer to paragraph 4 above in the Capacity section. 

6. As noted in our discussion regarding capacity above, the U.S. is working with four other APEC economies, namely Chile, Brunei, New Zealand and Singapore, to explore the possibility of a plurilateral Open Skies agreement between these five economies.  Representatives of these countries will meet in Honolulu in early August to discuss this subject. 

7. We have not obtained 7th Freedom passenger rights in any of our agreements with APEC economies.  We are not seeking to exchange such opportunities at the present time.  Our aviation industry has not expressed interest in exchanging rights of this nature.                                                

