NEW ZEALAND RESPONSE

REVIEW OF IMPLEMENTATION OF EIGHT RECOMMENDATIONS FOR MORE COMPETITIVE AIR SERVICES

RECOMMENDATION 1: AIR CARRIER OWNERSHIP AND CONTROL

New Zealand’s experience with regard to air carrier ownership and control

Since 1997 New Zealand's position in bilateral air services negotiations has been to seek the removal of the “substantial ownership” criterion, and its replacement by a “place of incorporation and principal place of business” test, while retaining the “effective control” provision.  This formulation has been designed to give airlines more flexibility in their access to capital markets, given that the extent to which airlines are currently constrained in their access to global capital markets (especially relative to other less-regulated businesses) affects their competitiveness and ability to expand.  This is particularly the case for airlines whose local capital markets are of small size. 

Appended is the designation and authorisation Article from the New Zealand - Singapore ASA, which includes the “place of incorporation and principal place of business” formulation.

Bilateral partners have responded favourably to the formulation, and it has now been incorporated in 17 of New Zealand's 44 air services agreements. 

At the time of Air New Zealand’s privatisation in 1989, the Government declared as a matter of policy that it ‘would not designate any airline which failed to satisfy the internationally accepted convention that it should be substantially owned and effectively controlled by New Zealand nationals’.  This statement was included in the Offering Memorandum and as a consequence New Zealand airlines’ international air service licences include a condition that “to exercise the rights granted by this licence, the licensee must be substantially owned and effectively controlled by New Zealand nationals”.

The international air transport policy of New Zealand, restated in February 1998, specifies that “Until such time as New Zealand can be confident that an airline it designates would not be denied access to traffic rights with other bilateral partners, designated New Zealand international airlines will continue to be required to be substantially owned and effectively controlled by New Zealand nationals”.  Current policy permits 25% of a New Zealand international airline to be owned by a single foreign carrier and 35% to be owned by foreign carriers in aggregate, with a maximum overall foreign ownership level of 49%.  As noted, these limits are a matter of policy rather than specified in legislation, which should mean a greater degree of ease in implementing any increases that may be proposed in the foreign ownership limits, or indeed their removal.

New Zealand’s Single Aviation Market Arrangements with Australia contain a specially drafted ownership formulation.  Airlines can operate under the Arrangements if they are 50% owned by a third country provided the remaining 50% is owned by New Zealanders and/or Australians.  Airlines meeting this criterion, and satisfying board of directors nationality and safety requirements, are permitted to commence services without requiring designation. Consultations can be called in the event that one party to the Arrangements is not satisfied that a prospective or operating airline meets the ownership criterion.

Air New Zealand
Air New Zealand's shares are divided into two classes:

Class 'A' shares which may be held only by New Zealand nationals; and

Class 'B' shares, limited to a maximum of 49%, which can be held by anyone.

To ensure that the Government had the ability to protect the status of Air New Zealand as an airline substantially owned and effectively controlled by New Zealanders, a Kiwi Share was introduced at the time of privatisation.  The Kiwi Share is a single $1 special rights convertible preference share issued to the Government, and usually held by the Minister of Transport. 

The rights and responsibilities of both the Kiwi Share and Kiwi Shareholder are set out in Air New Zealand's Constitution.  Among other things, the written consent of the Kiwi Shareholder is required in respect of any amendment, removal or alteration of any section clause or definition specified relating to the name of the company, the location of its head office, and the proportion of 'A' and 'B' shares issued.

Included in Air New Zealand’s Constitution is a provision which states that ‘no person that owns or operates an airline business, nor any other person where the first-mentioned person and that other person are interconnected bodies corporate or are relatives or are partners in a partnership, may hold or have an interest in a B Ordinary Share unless the prior written consent of the Kiwi Shareholder has been given to such holding or interest, and any such consent may be given on such terms and conditions as the Kiwi Shareholder thinks fit’.

Under the terms of the Air New Zealand Constitution, the ‘A’ directors, who must be New Zealand citizens, will always be in a majority on the board.

Also of relevance to Air New Zealand’s ownership are regulations under the Overseas Investment Act that provide that an ‘overseas person’ must obtain the consent of the Overseas Investment Commission to take control of 25% or more of business or property worth in excess of NZ$50 million.

The criteria for considering applications under the regulations provide that all non-land investments must be approved if the applicant can satisfy an "investor" test based on business experience and acumen, financial commitment and good character. 




Benefits derived from a relaxation of New Zealand’s approach to air carrier ownership and control

Air New Zealand was privatised in 1989, early on in what has become a worldwide trend towards privatisation of national carriers.  

New sources of equity, either at the time of privatisation or further down the track, may be limited in an airline’s home country.  In such circumstances, airlines should not be constrained by bilateral agreements in accessing offshore equity including from other airlines, the latter potentially bringing with it management and technical knowhow, as well as commercial benefits.  The ability to make such commercial decisions is curtailed, however, by adherence to substantial ownership and effective control criteria.  It is in order to remove this barrier that New Zealand advocates the adoption of a place of incorporation and principal place of business test, while retaining the effective control criterion.  We believe that together these provide sufficient safeguards to prevent the circumvention of bilateral agreements.

New Zealand is one of five APEC economies engaged in exploring the possibility of a plurilateral “open skies” air services agreement as a means of achieving free trade in air services by 2010/2020.  The traditional “substantial ownership and effective control” criteria may not be appropriate for such an agreement.

Difficulties encountered in relaxing New Zealand’s approach to air carrier ownership and control

In the absence of widespread acceptance of place of incorporation and principal place of business criteria, especially in some of New Zealand’s most important air services agreements, the ability for New Zealand’s international airline sector to use foreign equity to expand is greatly restricted. 


Designation and Authorisation

(1)
Each Party shall have the right to designate as many airlines as it wishes to conduct international air transport in accordance with this Agreement and to withdraw or alter such designations.  Such designations shall be transmitted to the other Party in writing through diplomatic channels, and shall identify whether the airline is authorised to conduct the type of international air transport specified in Annex 1 or in Annex 11 or in both.

(2)
On receipt of such a designation, and of applications from the designated airline, in the form and manner prescribed for operating authorisations and technical permissions, the other Party shall grant appropriate authorisations and permissions with minimum procedural delay, provided that:

(a)
the airline is incorporated and has its principal place of business in the territory of the Party designating the airline;

(b)
effective control of that airline is vested in the Party designating the airline, nationals of that Party, or both;

(c)
the airline is qualified to meet the conditions prescribed under the laws, regulations and rules normally applied to the operation of international air transport by the Party considering the application or applications; and

(d)
the Party designating the airline is maintaining and administering the standards set forth in Article 6 (Safety) and Article 7 (Aviation Security).

