
Review of Implementation of the Eight Recommendations for More Competitive Air Services: Tariffs
Questionnaire Responses
1.  Outline of Tariff approval regime
Unless otherwise specified in a bilateral agreement, Canadian regulations require the filing of tariffs before commencing an international air service, i.e., a publicly available air service between Canada and a point in the territory of another country.  In Canada, air transportation tariffs contain an air carrier’s fares, rates, charges, and terms and conditions of carriage.  Tariffs, when first filed or modified, are reviewed to ensure that they are consistent with Canadian law and regulations, government policy and the applicable bilateral air agreement(s).  Included in  regulatory requirements is that tariffs be just and reasonable, not unjustly discriminatory, not give undue or unreasonable preference or advantage to any person, nor subject any person to any undue or unreasonable prejudice or disadvantage.

Has your economy eased tariff regulations through bilateral air services arrangements with other APEC economies?
In general, Canada prefers a liberal pricing regime for passenger and cargo traffic on 3rd and 4th freedom services in large, mature markets, and is open to considering this approach in some smaller markets.  Such a regime would normally include a double disapproval provision and may not require the routine filing of prices.  Canada’s general practice is not to allow third-country carriers to be price leaders. Canada has established a liberal 3rd and 4th freedom tariff regime with one APEC economy - the United States, and has proposed liberalized regimes with most other APEC partners.

1a.(i) If yes, please explain the process of removal or progressive easing that has taken place
Included in a new bilateral air agreement between Canada and the U.S. signed in 1995 is a tariff regime involving the following:

- intervention re prices by aeronautical authorities is limited to unreasonably discriminatory prices, abuse of dominant position, unusually low prices due to government subsidy or support, and protection of airlines from prices that are artificially low with the intent of eliminating competition.

- no filing of 3rd and 4th freedom prices, which are subject to double disapproval

- either Party can require, as does Canada, the filing of general terms and conditions of carriage, which are subject to national laws and regulations and a single disapproval regime.

- prices for transportation between the territory of a Party and third countries may be required to be filed, as does Canada.  These prices are subject to each Party’s rules and policies; however, matching is allowed provided the resulting price does not undercut the prices of 3rd and 4th freedom airlines in the market.

- aeronautical authorities of the Parties may hold technical discussions on prices.  If these discussions do not resolve an issue the matter may be referred to consultations between Parties.   

1a.(ii) If yes, benefits and difficulties in the process 
The success in achieving a liberalized regime with the U.S. resulted primarily from the mutual will of both economies and their stakeholders to liberalize not only the tariff regime but the entire aviation relationship.  The establishment of a liberal tariff regime therefore was part of a total package involving such other matters as liberalization of route rights and charter services.  That being said, many states take a liberal approach to existing tariff regimes.

1b.(i) If no, Difficulties preventing your economy from removal or progressive easing of tariff regulations

Sometimes liberalization of the tariff regime is not a high priority for one or both of the economies negotiating/re-negotiating bilateral air agreements.  Canada’s tariff regimes with other APEC economies are not, in most cases, as liberal as Canada would like.  Nonetheless, in practice these regimes have been applied in a liberal way and have not caused significant problems for Canada’s airlines, nor air service users.  Therefore it is not surprising that even where both negotiating economies prefer a liberalized tariff regime, tariffs are often not a high negotiating priority.  Moreover, if an economy wants to liberalize the tariff regime and the other economy does not, the first economy may have to make a concession in another area to secure tariff liberalization.  Tariff liberalization can be difficult to achieve in isolation.  It is best achieved as part of a liberalization of several or all aspects of the aviation relationship with another economy (see also response to 5. below).  

Canada continues to be concerned about liberalizing tariff regimes with bilateral partners the designated airlines of which are not privatized or do not operate consistent with normal commercial objectives, perhaps as a result of subsidization.

1b. (ii) If no, Can the difficulties be overcome within 1 year, 5 years or 10 years. 

As previously indicated, Canada usually favours liberal tariff regimes.  Whenever the opportunity arises to renegotiate tariff articles with the economies with which Canada does not have such a regime, Canada can usually be expected to propose a liberal tariff article.  It is not possible to put a time frame on overcoming the “difficulties”; however, it can be expected that with time many tariff regimes with other APEC countries will be liberalized in keeping with other steps to liberalize the overall air service regimes.

1c.(i) Existing tariff approaches with APEC countries/territories
Double disapproval - United States

Single disapproval - 14 Economies

Zonal - Chile

For APEC economies with which Canada has no agreement, national laws and regulations apply.

1c.(ii) If case by case, process of removal or progressive easing

A liberalized tariff regime with the U.S. resulted from negotiation of a new bilateral air agreement in 1995. See also response to 1a.(i).  The Canada-USA air travel market is large and mature.  Many privatized air carriers participate and both countries have significant origin and destination traffic generation potential and similar philosophies regarding the terms and conditions applicable to tariffs.

1c. (iii) If case by case, difficulties experienced with the process.

See response to 1a.(ii)

2.  Has your economy allowed double disapproval for tariffs in your bilateral air services arrangements with other APEC economies?
Yes, with the United States.

2a. If yes: Benefits/difficulties, number of economies involved, model provision, if require tariff filing would you be prepared to remove within a time frame?
The only APEC economy with which Canada has a double disapproval for tariffs is the United States.  To date the tariff regime has worked satisfactorily as part of an overall liberal bilateral air service agreement with the U.S.  This agreement has resulted in a large increase in transborder services to the mutual benefit of air carriers and users.  Under the tariff regime with the U.S. prices for 3rd and 4th freedom transportation are not required to be filed. 

Canada’s model double disapproval text is somewhat but not significantly different from the text agreed with the U.S.  The current model text is attached as Appendix A.

2b. If no: difficulties preventing adoption of double disapproval, would you be prepared to consider gradually moving towards such a tariff regime?
See response to 1b(i).

3.  Has your Economy allowed country of origin approval for tariffs with other APEC economies?

No.

3a. If yes...
Not applicable.

3b. If no: difficulties adopting country of origin, would you be prepared to move gradually to such a regime in a time frame?

Canada is not enthusiastic about the prospect of allowing country of origin approval for tariffs with other APEC countries. Canada considers double disapproval to be a more liberal and preferred approach to tariff regimes than country of origin.  Country of origin regimes are in fact only a modification of single disapproval regimes. Country of origin regimes pose the threat that airlines will not have sufficient freedom to competitively price their services to satisfy market conditions in a timely fashion, a situation that is not consistent with the recommendation concerning Tariffs. 

4. Does you Economy allow airlines of APEC Economies to file tariffs electronically?
Yes. In 1991, the Canadian Transportation Agency became one of the first aeronautical authorities in the world to accept tariff submissions for air carriers via computers.  

4a. If yes, what have been the benefits and difficulties experienced?  What is the model provision in bilateral arrangements or domestic legislation?
By increasing productivity, electronic tariff filing has allowed the Canadian Transportation Agency to deal efficiently with an ever-increasing volume of tariff submissions, while giving airlines the flexibility they need.  Domestic regulation provides that:

Tariffs in any medium may be filed with the Agency provided that, where a medium other than paper is to be used, the Agency and the filer have signed an agreement for the processing, storage, maintenance, security and custody of the data base.

4b. If no,...
Not applicable

5. In addition to the above, please set out any other aspects in your Economy’s experience in removing or progressively easing tariff regulations that you would wish to share with other APEC Economies.

The easing of tariff restrictions is more rationally and effectively accomplished in the context of an overall liberalization of bilateral air relations with a particular economy.  It is more difficult to liberalize tariff regimes with other economies in isolation from other aspects of aviation relationships such as route rights.

On a case by case basis where liberalization is warranted, Canada’s experience has been to progress incrementally by removing the requirement for airlines to agree on tariffs; shortening the statutory notice period; allowing sales upon filing; providing consideration for short notice filing; moving to double disapproval within fare zones, and providing conditions for fare matching.

6.  Please indicate any further steps to liberalize tariffs that your Economy would like to propose with likely time frame for implementation...

Consistent with the APEC agreed approach, Canada considers it preferable to proceed by liberalizing tariff regimes through bilateral negotiations.

7.  Please state your view, if any, on whether APEC might co-operate with other multilateral fora or regional associations on liberalizing tariffs.
It might be preferable to first find effective means within APEC to liberalize air services and tariffs before attempting to coordinate with other fora.  If liberalization cannot be carried out effectively within APEC, it is unlikely that APEC could co-ordinate liberalization effectively with other organizations.
8.  Please provide any additional “think pieces”...
No additional “think pieces” are provided with this submission.


APPENDIX A

ARTICLE 
DOUBLE DISAPPROVAL


(Tariffs)

Definitions
1.
For purposes of this Article,

a)
“Price” means any fare, rate or charge contained in tariffs (including frequent flyer plans or other benefits provided in association with air transportation) for the carriage of passengers (including their baggage) and/or cargo (excluding mail) on scheduled air services and the conditions directly governing the availability or applicability of such fare, rate or charge but excluding general terms and conditions of carriage;

b)
“General Terms and Conditions of Carriage” means those terms and conditions contained in tariffs which are broadly applicable to air transportation and not directly related to any price; and

c)
the term “match” means the continuation or introduction, on a timely basis, of an identical or similar (but not lower) price.

Factors in Determining Prices
2.
Prices for carriage by the designated airline or airlines of one Contracting Party to or from the territory of the other Contracting Party shall be established at reasonable levels due regard being paid to all relevant factors including the interests of users, cost of operation, characteristics of service, reasonable profit, prices of other airlines and other commercial considerations in the marketplace.

Development/Justification of Prices
3.
The prices referred to in paragraph 2 of this Article may be developed individually or, at the option of the designated airline or airlines, through co-ordination with each other or with other airlines.  A designated airline shall be responsible only to its own aeronautical authorities for the justification of its prices.

Filing of Prices Between the Contracting Parties
4.
Each Contracting Party may require the filing with its aeronautical authorities of prices for carriage between the territories of the Contracting Parties.  Such filing, if required, shall be received by the aeronautical authorities at least thirty (30) days before the proposed effective date;  in special cases, a shorter period may be accepted by the aeronautical authorities.  A designated airline which has established a price individually shall, at the time of filing, provide the designated airline or airlines of the other Contracting Party with a copy of the price filed.

Approval/Acceptance of Prices Between the Contracting Parties
5.
If the aeronautical authorities of one Contracting Party are dissatisfied with an existing or proposed price for carriage between the territories of the Contracting Parties, they shall so notify the aeronautical authorities of the other Contracting Party and the designated airline(s) concerned.  The aeronautical authorities receiving the notice of dissatisfaction shall advise the other aeronautical authorities within ten (10) days of receipt of the notice, as to whether they also are dissatisfied with the price, in which case the price shall not come into effect or remain in effect.

6.
The designated airline or airlines of each Contracting Party shall have the right to match, on a timely basis and using such expedited procedures as may be authorized upon application, for carriage between the territories of the Contracting Parties, any publicly available lawful price on scheduled services, on a basis which would be broadly equivalent in terms of routing, applicable conditions and standard of service.

Filing of Prices Between Other C.P. and 3rd Country
7.
A designated airline of one Contracting Party may be required by the other Contracting Party to file prices for carriage between the territory of the other Contracting Party and third countries.  Such filing, if required, shall be received at least thirty (30) days before the proposed effective date unless a longer period of notice is required for the third/fourth freedom airlines in that specific market, in which case the latter shall apply.

Approval/Acceptance of Prices Between Other C.P. and 3rd Country
8.
 If within fifteen (15) days from the date of receipt of a price proposed by a designated airline of one Contracting Party for carriage between the other Contracting Party and a third country, the aeronautical authorities of the other Contracting Party have not notified the designated airline(s) concerned, such price shall be considered to be accepted or approved and shall be permitted to come into effect on the date proposed.  Such acceptance or approval may subsequently be withdrawn on at least thirty (30) days notice to the designated airline(s) concerned in the case of an agreed service and fifteen (15) days otherwise, and the price shall cease to be applied at the end of the applicable notice period.

9.
A price for carriage by a designated airline of one Contracting Party between the territory of the other Contracting Party and a third country shall not be lower than the lowest publicly available lawful price for scheduled international air services by the airline(s) of the other Contracting Party in that market, unless otherwise authorized by the aeronautical authorities of that other Contracting Party.

10.
Any designated airline of one Contracting Party shall have the right to match any publicly available lawful price on scheduled services between the territory of the other Contracting Party and any third country.  The aeronautical authorities of the other Contracting Party may require the designated airline proposing the price to provide satisfactory evidence of the availability of the price being matched and of the consistency of matching with the requirements of this Article.  Notwithstanding paragraph 8 of this Article, a price introduced for matching purposes shall remain in effect only for the period of availability of the price being matched.

Discussions between Aeronautical Authorities
11.
The aeronautical authorities of either Contracting Party may request discussions on prices at any time.  Such discussions, which may be conducted orally or in writing, shall be held within fifteen (15) days of receipt of the request, unless otherwise agreed between the aeronautical authorities.  The aeronautical authorities shall cooperate in securing information necessary for consideration of a price.  If agreement is reached as a result of discussions, the aeronautical authorities of the Contracting Parties shall put that agreement into effect.

Conformity with Filed Prices
12.
The aeronautical authorities of both Contracting Parties shall endeavour to ensure that the prices charged and collected conform to the prices accepted or approved by them and are not subject to rebates.

General Terms and Conditions of Carriage
13.
Each Contracting Party may require the designated airlines to file their respective general terms and conditions of carriage with the aeronautical authorities at least thirty (30) days before the proposed effective date or such lesser period as may be permitted by the aeronautical authorities.  Acceptance or approval of such terms and conditions shall be subject to national laws and regulations.  The aeronautical authorities of either Contracting Party may at any time withdraw such acceptance or approval upon not less than fifteen (15) days notice to the designated airlines concerned and the term or condition shall cease to have any force or effect thereafter.

